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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kenneth Hinkle, Sr., No. CV-17-02501-PHX-DJH
Petitioner, ORDER

V.

Charles L Ryan, et al.,

Regpondents.

This matter is before the Court ontiBener’s Petition for Writ of Habeas Corpu
pursuant to 28 U.S.C. § 2254 (Doc. dnd the Report and Recommendation (“R&R
issued by United States Magistrate JohnBoyle (Doc. 17). The Petition alleges
ineffective assistance of counsel. Petitioadso filed a Motionfor an evidentiary
hearing. (Doc. 16). Petitioner has filed an Objection to the R&R (Doc. 20)
Respondents have filed a responsBétitioner’s Objection (Doc. 21).

The R&R addressed the claims that Petiticia@ly presented in the state court
on his ineffective assistance obunsel claims and concludes that Petitioner failed
establish that the stateowrt’s rejection of thoséStrickland claims was objectively
unreasonable. The R&R thus recommeddsying and dismissg the Petition with
prejudice and denying the Motion for evidenyidnearing. The R&R further conclude
that the Petitioner’s remainingllegations are procedurallyefaulted without excuse
(Doc. 17). For reasons stated below, tloen€will adopt the R&Rand deny ad dismiss
the Petition.
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l. Background
Petitioner pleaded guilty in m¢ separate criminal casesthe Maricopa County
Superior Court. Petitioner’s plea agment and sentencing svaummarized by the)
Arizona Court of Appeals in iappeal of that conviction:
Pursuant to a plea agreement, Hinktas convicted in [2008] of second-
degree murder and participating in a criminal street gang. While
imprisoned, he pled guilty to promogirprison contraband in [2011]. The
trial court imposed a presumptive, 9-¥Bar prison term in the 2011 case

to be served concurrentlyith his sentences in@h2008 case, the longer of
which was twenty yars’ imprisonment.

State v. Hinkle2016 WL 683287, at *{Ariz. Ct. App. 2016).

Magistrate Judge Boyle provided angarehensive summary of the factual ar
procedural background of this case in theRR&(Doc. 17 at 1-4). The Court need n
repeat that information he Moreover, Petitioner hasot objected to any of the
information in the factual and @eedural background sectiorfee Thomas v. Ard74
U.S. 140, 149 (1989) (The relevant provisarthe Federal Magistrates Act, 28 U.S.C.
636(b)(1)(C), “does not on its facequire any review at all . . . of any issue that is not
subject of an objection.”).

[I.  Standard of Review

The district judge “shall make a de nodetermination of thse portions of the

report or specified proposed findings ocammendations to which objection is made.
28 U.S.C. 8 636(b)(1)(C)see alsoFed.R.Civ.P. 72(b)(3) (“The district judge mus

determine de novo any part of the magistjadge’s disposition that has been proper

objected t0.”);U.S. v. Reyna-Tapia328 F.3d 1114, 1121 (s&n The judge “may
accept, reject, or modify, iwhole or in part, the findgs or recommendations made 4
the magistrate judge.” 28 U.S.&£636(b)(1)(C); Fed.R.Civ.P. 72(b)(3).
[I1.  Analysis

As an initial matter, Petitioner has not obgettvith specificity to the findings anc

conclusions of the R&R. Petitioner filed1&-page handwritte objection to the R&R.
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(Doc. 20). This objection appears to berecitation of legal conclusions that h
constitutional rights were violated and reléteck to the same guments made in the
Petition, but are not responsive to the R&R.

A petitioner’s failure to object with spiicity to the Magistate Judge’s findings
and conclusions in the R & R has “the sagffect as would a failure to objectWarling
v. Ryan 2013 WL 5276367, at *2 (D. Ariz. Sept. 19, 2013) (quotimyvard v. Secretary
of HHS 932 F.2d 505, 509 (6th Cir. 1991p9ee also Haley v. Stewar2006 WL
1980649, at *2 (D. Ariz. Julyll, 2006). Nonetheless, because Petitioner did fil
responsive pleading to the R&R, the Court wihsider the substance of the Petition.

A. | neffective Assistance of Counsel

The controlling Supreme Court precedent claims of ineffective assistance d
counsel isStrickland v. Washingto66 U.S. 668 (1984). Und8trickland a convicted
defendant must show thatwtsel's performance was objedly deficient and counsel’s

deficient performance prejudiced the petitionéd. at 687. To beleficient, counsel’s

performance must fall “outside the widenge of professionally competent assistance.

Id. at 690. When reviewm counsel's performance, ghcourt engages a stron
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presumption that counsel rendered adefiuassistance and exercised reasongble

professional judgment.ld. “A fair assessment of atteey performance requires thg
every effort be made to eliminate the distorting effects of hindsight, to reconstrug
circumstances of counsel's challengedhdact, and to evaluate the conduct fro
counsel’s perspective at the timeld. at 689. Review of counsel’s performance
“extremely limited.” Coleman vCalderon 150 F.3d 1105,1113 (9th Cir. 1998)rev’d
on other grounds525 U.S. 141 (1998). Acts or assions that “might be considere
sound trial strategy” do not constituteeffective assistance of counsebtrickland 466
U.S. at 689.

In addition to showing amsel’'s deficient performangca petitioner must establish
that he suffered prejudice as a fesid that deficient performanceld. at 691-92. To

show prejudice, a petitioner must demoaistra “reasonable prdiéty that, but for
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counsel’'s unprofessional errors, the resulthaf proceeding would ka been different.
A reasonable probability is a probability safint to undermine confidence in th
outcome.” Id. at 694;Hart v. Gomez174 F.3d 1067, 1060th Cir. 1999);Ortiz v.
Stewart 149 F.3d 923, 934 (9th Cir. 1998). elbrejudice component “focuses on th
guestion whether counsel’s deficient performareselers the result of the trial unreliabl
or the proceeding fundamentally unfai.bckhart v. Fretwe|l506 U.S. 364, 372 (1993)
It is not enough to merely show “that tleerors had some conceivable effect on t
outcome of the proceedingS3trickland 466 U.S. at 693.

A habeas court may proceed directty the prejudice prong without deciding

whether counsel’s performance was deficiet. at 697;Jackson v. Calderqr211 F.3d

1148, 1155 n. 3 (9th Cir. 2000) (citirg®jrickland. The court, however, may not assume

prejudice solely frontounsel’s allegedly deficient performanc@ackson 211 F.3d at
1155.

In the context of a habegstition, a petitioner must do methan demonstrate that

the state court applie®trickland incorrectly. Bell, 535 U.S. at 698-99. Rather,
petitioner must show the state court “appliedicklandto the facts of his case in a
objectively unreasonable mannend. Because the standards createdsbycklandand
§ 2254(d) are both “highly deferential,” reviemder both standards in tandem is ev
more deferential.Harrington v. Richter 131 S. Ct. 770, 788011) (citations omitted).
“[T]lhe question is not whether counselktions were reason&bl The question is
whether there is any reasonablgument that counsel satisfi€trickland’sdeferential
standard.”Id.

As stated above, Petitioner does notlehge the Magistratdudge’s discussion of
the relevant legal standards, including the strict standards to establish ineff
assistance undeStrickland v. Washington466 U.S. 668 (1984) and the highl
deferential standard for habeas relief urttierAntiterrorism and Effective Death Penalf
Act of 1996 (“AEDPA”"). As sated in the R&R, “Petitiordss arguments are not a mode

of clarity. More accurately, the Petition is a long a conclusory allegation.” (Doc. ]

D

e

ne

<l

N

D
-]

BCtiv
y
y

|7 al




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

7). The R&R identified the clais that had been presented to the Arizona courts and
were submitted in the Petition.

Liberally construing théetition, Petitioner argues thais counsel was ineffective
in four ways: failing to filea motion to dismiss on hidisconduct Involving Weapons

charge; that his counsel coerdad guilty plea; that his cosel failed to impeach a stats

witness; and that his counsel failed to call an eyewitness for his defense. (Doc. 1).

Arizona Court of Appeals denied relief on all Petitioner’s ineffective assistance ¢
counsel claims. As explained below, theu@dinds that Petitioner has not demonstrat
that the state court “applie®trickland to the facts of hiscase in an objectively
unreasonable mannerBell, 535 U.S. at 698-99. Thu$e R&R will be adopted and thg
Petition dismissed with prejudice.
1. Motion to dismiss
Petitioner first argues that his counsele@ file a “motion to dismissal [sic]

misconduct involving weapons.” (Doc. 1 H). However, Petitioner fails to meet hi
burden of proving that this ifare compelled him to pleaguilty, especially considering
the fact that the weapons chargas dismissed as part of lplea agreement. (Doc. 10-]
at 2). Moreover, as part of the factual basnderlying his plea, Beoner agreed that he
“knowingly and intentionallydischarged a weapon” killing ¢hvictim. (Doc. 14-1, Ex.
Y). He also admitted as part of the factuadibahat he had a priéelony conviction that

barred him from possessing a firearmld.)( That Petitioner's counsel did not file i

motion to dismiss the weaporbkarge does not show ineffae assistance of counsel.
See Baumann v. United Stgt692 F.2d 565, 572 (9th Cir. 1982) (“The failure to raise

meritless legal argument does not constituedfattive assistance aounsel.”). Thus,
this claim fails.
2. Coercion of guilty plea
Petitioner next argues that his counseérced him, under “major duress,” int
entering into the plea agreemeaven though he is innocent. (Doc. 1 at 10). Petitio

fails to identify how his counseoerced him into pleading dty. Petitioner told the trial

that
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court that no one forced or coerced higzisien to plead. (Doc. 14-1). Moreovel
Petitioner gave a statement to the court andheécfamily of the victim at his sentencing
where he was very remorseful. He stated that:
To the family of the victiml am first and foremost | want to say | am very
sorry for being a reasonrfgour loss. We were just two men trying to feed
our family the best way we found, bgreed got the best of both of us....

All I think about is the day and howwlish it was different. | am sorry.
You may never forgive me. You may wish me dead.

We both made a bad choice, and sthrimgg more powerful got into us we
couldn’t control. The outcome, we both lost a great deal trying to do
something we thought was right. |, oragain, | am sorry and | will be for
the rest of my days.

Your Honor, | want to apologize tbe state of Arizona and Maricopa
County for my actions.

(Doc. 14-2, Ex. Z at 16-17). The argum made in the Petition are belied by th
statements made by Petitionerhé& sentencing. These typef statements are strongl
presumed to be true. “Solemn declarationspen court carry a strong presumption
verity. The subsequent presaton of conclusory allegationsisupported by specifics i
subject to summary dismissal, @® contentions that in thiace of the record are wholly
incredible.” Blackledge v. Allison431 U.S. 63, 7497 S. Ct. 16211629 (1977).
Petitioner has not met his burden of showingemihan conclusory allegations that h
guilty plea was coerced. hiis, this claim fails.
3. Failureto impeach and call state witness

Petitioner argues that his counsel could have impeached the state wit
credibility by calling a separateyewitness to provide an aitative description of the
assailant, potentially exlpating him of the eame. (Doc. 1 at 6). The Arizona Court g
Appeals found that Petitionerilied to meet his burden showing his counsel’s alleged
conduct in this regard reléed in the guilty plea.

As explained above, the trial cououhd that Petitioner knangly pleaded guilty

and gave up his right to go toal. Moreover, the trial court explained it's belief that tk

-6 -

S

eSS

e




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

plea agreement was “extremely generous” amdyreat deal’ based on the fact th;
Petitioner received a stipulated 20-year termthe murder chargeyhich as originally
charged carried a sentence of the deathlfyereand a stipulated 9.25-year term on tf

prison contraband charge that ran conently with themurder sentenceHinkle, 2016

WL 683287 at 1. As to R&oner’s argument that his cos@l should have called this

eyewitness at trial, Petitioner gave up ftight to “confront and cross-examine” thi

witness when the trial court @pted his guilty plea for the rems already stated in this

Order. (Doc. 14-1, Ex. Y). MEeoner fails to establish, let alone argue, that the st
court’s rejection of Petitioner’s claim as tiwe failure to impeackhe state witness wag
objectively unreasonable.

B. Additional claims unexhausted and procedurally barred

Petitioner lists a number ofhar claims in his Petition & were not part of his

post-trial motions or his appeals to the Ana Court of Appeals. (Doc. 1 at 10).

Petitioner does not argue that cause or extusthe procedural detdt exists and does
not respond to this portion of the R&Rludge Boyle concluded that these additior
claims, raised for the first timia the Petition, are proceduralbarred. This Court agree
and will adopt this finding in the R&R.

C. Request for evidentiary hearing

Lastly, Petitioner filed a Motion for arevidentiary hearing. (Doc. 16)
Evidentiary hearings, however, are not requif@dclaims adjudicated on the merits i
the state courtCullen v. Pinholsterl31 S. Ct. 1388, 1400-1402011). Such claims arg
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subject to review under § 2254(d)(1), whi$ks whether a state court’s decision on the

claim was contrary to, or amreasonable application of, aaestablished federal law,
Id. at 1398. “[R]eview under § 2254(d)(1) limmited to the recordhat was before the
state court that adjudicated the claim on the meris.” Evidence introduced in federa
court would, therefore, haveo bearing on the courtieview under § 2254(d)(1)ld. at

1400. As a result, evidgary hearings pursuant t@88 U.S.C. 8§ 2254(e)(2) are

inapplicable to claims decided ¢ime merits in state courtd. at 1401.
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As the above analysis demonstratds state court adjudicated Petitioner
ineffective assistance aims on the merits. Applying@ 2254(d)(1), this Court has
determined that the state court decisisrese not contrary to, and did not involve 3
unreasonable application of, clearly &dithed Supreme Court law. Undemnholster
the court’'s analysis was limited to the retdoefore the stateoart that decided the
claims on the merits. The Gd could not consider angewly present# evidence.
Petitioner is therefore not entitleddn evidentianhearing.

Accordingly,

IT IS ORDERED that Magistrate Judge Boyle’s R&R (Doc. 17peepted and
adopted as the order of this Court.

IT ISFURTHER ORDERED the Petition for Writ of Hadsas Corpus pursuant tg
28 U.S.C. § 2254 (Doc. 1) denied anddismissed with preudice.

IT ISFURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2254 Cases, &(ficate of Appealabilityand leave to proceed forma pauperis
on appeal aréenied because dismissal of the Petitiorjustified by a phin procedural
bar and jurists of reason would natdithe procedural ruling debatable.

IT ISFURTHER ORDERED the Motion for Hearing (Doc. 16) denied.

IT ISFURTHER ORDERED the Clerk of Court shall terminate this action af
enter judgment accordingly.

Dated this 6th dagf September, 2018.

/H()norablé Dia metevxfaf
United States strlc
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