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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
MD Helicopters Incorporatg No. CV-17-02598-PHX-JAT
Plaintiff, ORDER
V.

Boeing Company,

Defendanh

At issue is Plaintiff MD  Helicopters, Inc. (“MDHI") and
Defendant/Counterclaimant Boeing Corparats (“Boeing”) Joint Application for Leave
to File Under Seal Certain Documents Redeto MDHI's Motion for Summary Judgmen
(Doc. 129). Also at issue is Boeing’s MotionrSeal Documents (Doc. 139) associated w

its Controverting Statement of Facts In Support of Its ResporiBitttiff's Motion for

Summary Judgment. For the reas set forth below, the Cdus unable to rule on thesg

motions at this time, anakders further briefing.
l. LEGAL STANDARD

It has long been recognized that thelmubas a general right of access “to inspeg
and copy . . . judicial records and documenitgxXon v. Warner Commc’ns, Inet35 U.S.
589, 597 (1978). This right of access extendalltpudicial records except those that ha
“traditionally been kept secret for importgalicy reasons,” namely grand jury transcrip
and certain warrant materialsamakana v. Citg Cnty. of Honoluly447 F.3d 1172, 1178
(9th Cir. 2006). Nevertheless, “the commownlaght of inspectiorhas bowed before thg

Dockets.Justia.c

prporated v. Boeing Company Doc. 143

—F

ct

/e

[S



https://dockets.justia.com/docket/arizona/azdce/2:2017cv02598/1046666/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2017cv02598/1046666/143/
https://dockets.justia.com/

© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

power of a court to insure that its record#3 not “serve as ... sources of busingss

information that might harm the litigant’'s coetyiive standing.’Nixon 435 U.S. at 598.
“Unless a particular court record isne traditionally kept secret, a stron

presumption in favor of aess is the starting pointkamakana 447 F.3d at 1178

(quotation omitted). A party sking to seal a judiciatecord bears the burden of

overcoming this presumption by either meeting the “compelling reasons” standard |i

record is a dispositive pleading, or the “docause” standard if the record is a no

dispositive pleadindgd. at 1180. This means “the parust articulate compelling reason

supported by specific factual findings that oeigh the general history of access and the

public policies favoring disclosure[.]t. at 1178-1179 (interhagjuotations omitted).
Generalized statements supporting sealing @@eiquate; a party mustticulate specific
facts to justify sealing, anaiust do so vih respect to each itesought to be sealettl. at
1183-84. These compelling reasons must bmvshin order to seal judicial record
attached to a dispositive motion, even if thepositive motion, or its attachments, we
previously filed underesal or protective ordeld. at 1179.

What constitutes a “compelling reason” ise4h left to the sound discretion of th

trial court.” Nixon, 435 U.S. at 599. The Court mustatance the competing interests ¢f

the public and the party who seeks tejxeertain judicial records secréamakana447
F.3d at 1179. If the Court deceléo seal certain judicial records after considering th
interests, “it must base its decision ooompelling reason and articulate the factual ba
for its ruling, without relying on hypothesis or conjectutd.”Generally, “compelling
reasons sufficient to outweigh the public’s e in disclosure and justify sealing cou

records exist when such court files mightédoecome a vehicle for improper purpose

such as the use of reds to gratify private spite, promgbeblic scandal, circulate libelous

statements, or release trade secréds (quotation omitted).
In the business context, a “trade seanaly consist of any formula, pattern, devig
or compilation of information which is used one’s business, and which gives him 4

opportunity to obtaimn advantage over competitariso do not know or use itlh re Elec.
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Arts, Inc, 298 F. App’x 568, 569—70 (9th Cir. 200@juoting Restatement (First) of Tort

U)

§ 757, cmt. B (1939)) As “confidentiality alone does htransform business information
into a trade secret, a party alleging trade s@eogéction as a basis for sealing court records
must show that the busss information is in fact a trade secr&CT Int’l Inc. v. Holland
Elecs. LLC 2014 WL 4722326at *2 (D. Ariz. Sept. 232014) (quotation omitted).
I ANALYSIS

The parties move to seal documents appdrid dispositive moons. Accordingly,
the parties bear the burden of reg the “compelling reasons” standald. at 1180.

A. Boeing’'s Motion to Seal Documers (Doc. 139) Related to Its Response

to MDHI's Motion for Summary Judgment

Boeing moves for an order directing the Klev file under seal Exhibits C, T, Y
and Z to Boeing's Controvieng Statement of Facts in foort of Its Response tg
Plaintiff's Motion for Summaryudgment. (Doc. 139). Althoud@oeing argues that thes¢

U

four exhibits contain confidential informatidhat is protected from public disclosure by
the Protective Order (Doc. 31) and Protectiwreler Amendment (Do&5) entered in this
case, “[tlhe ‘compelling reasonstandard is invoked eventife dispositive motion, or its
attachments, were previously flleinder seal or protective ordeKamakana447 F.3d at
1179. Nevertheless, Boeing has not profferdficsent explanation, argument, or evidende
demonstrating to the Couftompelling reasons” outweighinthe public’s interest in
disclosure and justifying the sealing of thé&®sens. Rather, Boeing may states that it

“moves to seal these items because theyatomqtroprietary business information of the

197

Boeing Company and/or MD Helicopters, Inngluding proprietary information and trad
secrets related to the desgmd manufacture of AH-6i andlated helicopters.” (Doc. 139

at 1-2). These generalized assertions thahibits C, T, Y,and Z to Boeing’s

! Arizona defines a “trade secret” as imf@tion that both “(a) Derives independent
economic value, actual or potential, fromt h@ing generally known to, and not being
readily ascertainable by proper means blgeppersons who can obtain economic value
from its disclosure or u_se(_bg) _
circumstances to maintain its secrecy.” AR§ 44—401(4). “Only those secrets affording
a demonstrable competitive advantageay pro erIX ~be considered a trade
secret."Enterprise Leasing Co. of Phoenix v. Ehml&? riz. 144, 3 P.3d 1064, 1070
(Ariz. Ct. App. 1999).

-3-

Is the subject of efforts that are reasonable under|the
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Controverting Statement of € are protected will not d&ee Kamakanad47 F.3d at
1184 (“Simply mentioning a general categofyprivilege, without ay further elaboration
or any specific linkage with the daments, does not satisfy the burdenKjause v. Nev.
Mut. Ins. Co, 2013 WL 3776416, at *5 (INev. July 16, 2013) @hying request to seal

motion to dismiss because the defendant'sdyrganeralized allegation that the motion

P-4

[0

dismiss contained confidential material ahdsiness information failed to meet thE

“compelling reasons” standard). Based on tinsted explanation provided by Boeing, th
Court is unable to make the factual findimgcessary to determinehether sealing thesg
exhibits is appropria at this time.

B. The Parties’ Joint Application for Leave to File Under Seal Certain

Documents Related to MDHI's Motionfor Summary Judgment (Doc. 129)

MDHI and Boeing also jointlymove for an order directg the Clerk to file under
seal the documents MDHI lodged on Feloyua8, 2019, including MDHI's unredacteq

Motion for Summary Judgment)DHI's unredacted supportinStatement of Facts, ant

Exhibits 33, 35, 40, 41, 42, 487, 50, 52, 53, 57, 60, 64, 7Q,, and 74. (Docs. 129; 129}

3). In support, the parties provide the Deateem of Mark Asplud, Boeing’s Senior
Counsel, who avers that these documeimistain trade secrets, proprietary busing
information, and/or confidential infortian which would competitively disadvantag
Boeing if publicly disclosedDoc. 129-1 at 2—4). Accordirtg Mr. Asplund,Exhibits 40,

42,45, 47, 52, 53, and 64 comt&oeing proprietary informen and trade secrets relate
to the design of AH-6i and leged helicopters, while Exhibi&3, 35, 41, 57, and 74 contai
proprietary information and trade secretstetlato the manufacture of AH-6i and relate
helicopters.Id. at 2-3). Further, Mr. Asphd states that Exhibi&0, 60, 70, and 71 contair
confidential discussions with United Stat@®vernment military psonnel related to
negotiation of agreements, and the desggyd development of AH-6i and relate
helicopters. Id. at 3). MDHI claims that thesdocuments, and the information the
contain, are relevant and necessary ® @ourt's adjudication of MDHI's Motion for

Summary Judgment. (Doc. 129 at 2).
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Although slightly more dailed than Boeing’s Motiorto Seal (Doc. 139), the
parties’ Joint Application for Leave toil& Under Seal (Docl129) still makes broad
assertions that these docunsenbnstitute proprietary inforation and trade secrets. A
noted above, however, “[s]impmentioning a general categasf privilege, without any
further elaboration or any spécilinkage with the documentdpes not satisfy the burden
of demonstrating compelling reasons for sealk@makana 447 F.3d at 1184ee also
Krause 2013 WL 3776416, at *5. Rather, “the paalleging trade secret protection as
basis for sealing court records must show thatbusiness information is in fact a trac
secret.”PCT Int'l Inc,, 2014 WL 4722326at *2. The parties have not met their burden
doing so here. As such, the Court is unablenake the factual findings necessary
determine whether sealing these docuiménappropriate at this time.

lll.  CONCLUSION
Accordingly,
IT IS ORDERED that by May 10, 2019 Boeing shall fle a memorandum if

support of its Motion to Seal Documents (D&89) which specifies with particularity the

compelling reasons why Exhibits C, T, Y, and Z to Boeing’'s @wmetting Statement of
Facts should be sealed. Assuming Boeing steow with particularity that any of thesq
exhibits should be sealed, Boeing shall thethir explain why, rather than sealing the

exhibits in totality, the redac of portions of the exhibitavould not be sufficient to

protect the party from the release of confiddnpeoprietary information or trade secret$

In this memorandum, Boeing shall explain hibexpects the Court to treat these exhibil
if ultimately sealed, in it®pinion ruling on the partieshotions for summary judgment
Finally, Boeing shall explain its position regangl the status of thdocuments it seeks ta
seal in the event that the parties’ motidas summary judgment are denied and tho
documents are marked as exhibits andredtento evidence ia public trial.

IT IS FURTHER ORDERED that MDHI may respontb Boeing’s memorandum,
if it so chooses, within the time provided by LRCiv 7.2(c). Boeing will not be permitte

file any reply.
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IT IS FURTHER ORDERED that byMay 10, 2019 the parties shigointly file

a memorandum in support of thdbint Application For Leavi® File Under Seal Certain
h

document desired to be filed under seal, thésnorandum shall specify with particularity

Documents Related to MDHI’'s Motion fd&summary Judgment (Doc. 129). For eaq

\J

the compelling reasons why sudbcument should be sealeissuming the parties can
show with particularity that any of these documents should be s#@quhrties shall then
further explain why, rather than sealing these documents in totality, the redactipn

portions of the documents wouldt be sufficient to protethe parties from the release qf

confidential, proprietary inforation or trade secrets. In tmmemorandum, the parties shal
also explain how they expect the Court totttease documents, iftumately sealed, in its
opinion ruling on the partieghotions for summary judgmenAdditionally, the parties
shall explain whether the Ninth Circuit honorg tealed status of opinions of a district
court below. Further, in th memorandum thegpties shall explain their position regarding
the status of the documents thegek to seal ithe event that thegpties’ motions for
summary judgment are denied and those dmris are marked as exhibits and entefed
into evidence ira public trial.

Finally, although mentioned in both @eclaration and draft proposed order
submitted with the parties’ it Application for Leave toFile Under Seal Certain
Documents Related to MDHI's Motion for Buary Judgment (Docl29), the lodged
proposed exhibits submitted BYDHI on February 28, 210 do not appear to include
MDHI's Exhibit 57. SeeDocs. 129-1 § 3; 29-3). Accordingly,IT IS FINALLY
ORDERED that the parties explain in their joimemorandum whethéhey still wish to
file Exhibit 57 under seal.

Dated this 26th day of April, 2019.




