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prporated v. Boeing Company Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
MD Helicopters Incorporatg No. CV-17-02598-PHX-JAT
Plaintiff, ORDER
V.

Boeing Company,

Defendanh

At issue is Plaintifff Counter-DefendaktD Helicopters Inc.’s (“MDHI”) Motion
for Summary Judgment (Docl46) and Defendant/Counter-Claimant the Boel
Company’s (“Boeing”) Motion for Réial Summary Judgment on MDHIRorce Majeure
Defense (Doc. 123). The Court now rules on these Motions.

l. FACTUAL BACKGROUND

MDHI manufactures helicopters for comrmial, military, and law enforcement
markets. (Doc. 9 at 2 T ¥)Boeing is an aerospace business that, among other prg
offerings, designs, develops,opuces, sells, and offers suppfor military helicopters.
(Docs.9at3919;16at219). In July 20DHI and Boeing entered into a Memorandu
of Agreement (“2010 MOA”), (bc. 138-3 at 41-67), proviagy that “MDHI and Boeing
will cooperatively produce and support the AHAGrcraft in the waldwide market[,]”
(id at 43). On October 6, 2011, MDHha Boeing signed a Long Term Requiremen
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Contract (“LTRC"), (Doc. 127-1 at 8-53), wisdryy MDHI agreed to build and sell, an
Boeing agreed to buy, airfrees and related components fse in the manufacture o
Boeing’s AH-6i helicopters,id. at 10). Gee alsdocs. 138 at 3—4 § 147 at 2 T 1). The
LTRC incorporated the Boeing Company General Provisions 1 (“GP1"), (Docs. 127
43-51), which sets forth various terms govegnihe parties’ relationship over the cours
of the AH-6i program. ee id.at 24-25 (stating that GPis “attached hereto and
incorporated by referee” into the LTRC)).

On July 26, 2012, Boeing placed a ghase order for 24 airframes and relat
components for the AH-6i from MDHI byssuing Purchase Caoatt No. 648538
(“Purchase Contract”) pursuant to the LTROoc. 127-1 at 55-82). MDHI signed thi
Purchase Contract in September 2012. (Db6sat 15 | 40; 29 &  40; 57 at 7 | 40).
Under the Purchase Contract, the airframesraladed components were to be delivers
to Boeing on a rolling basis muant to a schedule set forth therein. (Docs. 127-1 at
147 at 2 1Y 2-3). The Purd@aContract and the LTRC prdeid that Boeing would make
performance-based payments and delivenynents to MDHI after MDHI met certain
production milestones. (Doc. 127-1 at 82). Specifically, MDHIwould receive a 15%
payment after long-lead material orders waeeed, 25% upon the loading of the airfran|
on the production line, 30% upoaceipt of the airframe from MDHI’'s Monterrey, Mexic
facility, and the final 30% upon dekwy of the airframe to Boeingld(). The Purchase
Contract was also subject to the prowrsioset forth in theGP1, which the LTRC
incorporated. $eed. at 43-51).

Although the Purchase Contract obligatd®HI to deliver all 24 airframes by
December 11, 2014id( at 56), MDHI did not deliver thiérst airframe until June 25, 2015
(Docs. 127-10 at 68; 147 at 13). ThereafterAugust 14, 2015, MDHI and Boeing enterg
into a Memorandum of Agreaeamt (“2015 MOA”), (Doc. 127-ht 84-88), taesolve the
parties’ disputes regardingdlscope of work, pricing, artklivery schedule for the AH-6i
airframes that had arisen under the LTRC ardRtirchase Contract. (Docs. 127-1 at §
138 at 4-5 1 4-5; 147 at 34fb). The 2015 MOA establishadevised delivery schedule
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and new purchase price for each airframdile retaining theperformance-based
milestones. (Doc. 127-1 at 84-85). The 20A6GA also specified that the parties “agre
that the Boeing Company General Provisions currently detailed on the Purchase Ord
continue to apply accordirtg the Purchase Order Jt( at 85).

On March 7, 2016, the parties agree®tmchase Contract Change 32 (“PCC-32
which again modified the delivery schedtde Airframes 8 through 24. (Doc. 125-1 at 1
34;see alsdocs. 125 at 1; 136 at 1). PCC-32 iqmmrates GP1 by reference. (Docs. 12
1 at 29; 125 at 2; B3at 2). MDHI did notdeliver Airframes 8 throug24 by the deadlines
established in PCC-32. (Docs. 125 at 4; 128-37; 136 at 2). The following table show
the delivery deadlines to wiiahe parties agreed in PCC-32, the actual dates on w

MDHI delivered the airframes, andetldelivery delay for each airframe:

Airframe  Contract Date Actual Delivery Date Days Late
8 April 29, 2016 June 27, 2016 59

9 May 19, 2016 September 14, 2016 118
10 June 3, 2016 October 6, 2016 125
11 June 17, 2016 October 20, 2016 125
12 July 1, 2016 October 27, 2016 118
13 July 18, 2016 Decurber 8, 2016 143
14 August 1, 2016 Jaiary 9, 2017 161
15 August 15, 2016 Jaiary 24, 2017 162
16 August 29, 2016 Jaiary 24, 2017 148
17 September 13, 2016 March 21, 2017 189
18 September 27, 2016 March 21, 2017 175
19 October 11, 2016 March 21, 2017 161
20 October 25, 2016 March 27, 2017 153
21 November 8, 2016 April 18, 2017 161
22 November 22, 2016 May 2, 2017 161
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23 December 7, 2016 May 18, 2017 162
24 December 21, 2016 June 2817 (short shipped) 189
(1d.).

On June 28, 2017, MDHI delivered rkme 24 to Boeing without certairn
components, (Docs. 125 at 5; 136 at 3), ds@ized by an agreement regarding the sh
shipment dated that same day, (Doc. 12576a¥7). This June 22017 agreement furthef
required MDHI to install thasmissing components at Boeinfggility whenthey became
available, [d. at 77), but MDHI never did so, (Doc23 at 5; 136 at 3). MDHI claims tha
it was “relieved from any obligation to infitthe ‘short’ parts on Airframe 24 when Boein
failed to pay the monies it owadhder the terms of the conttd (Doc. 136 at 3). As a
result of MDHI's refusal to install thenissing components oAirframe 24, Boeing
contends it was “required to purchase and retrofit the requisite ipsetf to complete
Aircraft 24, requiring Boeing to exteritie AH-6i program beyad its anticipated end
date.” (Doc. 125 at 6).

MDHI alleges that it has since producaad delivered all 24 airframes to Boeing
but Boeing has “failed and refused to makeformance-based payments for line-loadi
airframes 14, 23, and 24; has failed and seflito make final delivery payments fq
airframes 14, 22, 23, and 24, amak failed and refused to pay MDHI’s invoice for Pressl
Switches that MDHI supplied at Boeing'’s reque@Doc. 147 at 3—4 | 7). In total, MDHI
claims that Boeing owes $3,808,775.00 for these invoickst@ T 8), which are set forth

below:
Date Invoice # Event Amount Due
3/30/17 194375 Item 71 — PSR Switch $18,275.00
4/26/17 7926715 Deliveryf Airframe 22 $541,500.00
4/27/17 8019451 Line-loadingirframe 14 $541,500.00
4/27/17 8019453 Line-loadindirframe 23 $541,500.00
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5/23/17 7953638 Deliveryf Airframe 23 $541,500.00
5/31/17 7988197 Deliveryf Airframe 14 $541,500.00
6/20/17 8066389 Line-loadindirframe 24 $541,500.00
6/28/17 8070519 Deliveryf Airframe 24 $541,500.00
Total Invoice Amount Due $3,808,775.00

While Boeing “admits thait is in possession of the AH-6i airframes MDH
delivered,” Boeing states that these invei@e not due and payable because MDH
delivery of Airframe 24 was incomplete andneonforming. (@cs. 16 at 4 9 29; 138 a
5 9 7). Boeing claims that it only acceptedwsly of Airframe 24'upon MDHI’s promise
to complete the installatioof those missing componentsBoeing’s facility when they
became available,” but MDHI never did so. (D@88 at 5 § 6). Boeing further contenc
that it has incurred costs resulting from MDHI’s delayed and defective airframes whig

substantially greater than the payments MBHims are owed and which are recoveral

from MDHI as either an “eqtable price reduction” or “cidit against any amounts that

may be owed.”Ifl. at 5 § 7).

Using the 24 airframes and kughich MDHI had built, inaddition to other kits and
systems built by Boeing andhatr suppliers, Boeing ultimgly assembled the 24 Ah-6
helicopters. (Docs. 138 at$ 9; 147 at 5  9). Boeingold these 24 helicopters fo
$234,700,000.00 to the U.S. Government wihoturn, sold thento the Saudi Arabian
National Guard (“SANG”). (Docs. 13&t 6 1 9-10; 147 at 5 {1 9-20The U.S.
Government did not assess any monetary pepaltgoeing for the k& delivery of these
helicopters. (Doc. 128-5 at 375—-%pody Dep. 19: 3-24, 22: 11-21).

2 The transaction betweedBoeing, the U.S. Government, and the SANG was

Foreign Military Sale, wherebBoeing sold AH-6i helicopterto the U.S. Governmen
who, In turn, sold those military productsth® SANG. (Docs. 16 di3 n.5; 128-4 at 603,
Lambertson Dep. 61: 13-62: 2 (“Boeing has Wwhaalled a prime contract directly with
the U.S. Government, and the U.S. Governrhasta contract with the Saudi Governme
It's called a foreign military sale.”)).
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Il. PROCEDURAL BACKGROUND
On August 3, 2017, MDHI filed suit agat Boeing, (Doc. 1)and thereatfter filed

an Amended Complaint on September 11, 2(R@c¢. 9). MDHI seeks damages for breach

of contract in an amount not less than the@amt of its outstanding invoices, alleging that

Boeing’s refusal and failure fmay the invoices MDHI issuezbnstitutes a material breac

of the parties’ contract for the sale of AHairframes and the terms of the 2015 MOA.

(Doc. 9 at 6-7 17 31-38)n the alternative, should anyogred provision of the parties’
agreement be ambiguous wundefined, MDHI seeks damages for breach of the impl
covenant of good faith and fair dealintgl.(at 8 Y 45).

On October 3, 201Boeing filed an Answer denyy that MDHI is entitled to
judgment in its favor or to gof the relief it has demandg@oc. 16 at 5 1 50). That sam

day, Boeing also asserted nine counterclaaganst MDHI, including: (1) Breach of the
Asset Acquisition Agreement (“AAA”); (2) Breaddf the Cross License; (3) Breach of the

LTRC; (4) Breach of the GP1; (5) Breachtbé 2015 MOA and €C-32; (6) Breach of

jed

D

L4

the Implied Covenant of Good Faith and Fair Dealing; (7) Conversion; (8) Tortious

Interference with Contract and Busines@é&stancy; and (9) Declaratory Judgmelat. &t
29-36 1 121-65). On October 24, 2017, MDHhboved to dismiss all of Boeing’y
counterclaims except its Fifth CounterclairBeéDoc. 21). In its April 23, 2018 Ordef

ruling on MDHI’s Motion to Dismiss Boeing’Counterclaims 1-4 and 6-9 (Doc. 21), the

Court dismissed without prejudice Boeing's First and Second Counterclaims,
dismissed with prejudice Boeing’s Fourtlouhterclaim. (Doc. 5@t 17). However, the

Court did not dismiss Boeing§hird, Sixth, Seventh, Eight or Ninth Counterclaims,

(id.), and Boeing'’s Fifth Counterclaim also rem&ifdDHI filed an Answer and Defenses

146 32I3/IDHI also seeks prejudgment interest, spsind attorneys’ fees. (Docs. 9 at
at 2).

4 The Court’s April 23, 2018 Order dismsxd Boeing's first allegation under it
Third Counterclaim—specifidly, that MDHI materially breached its contractua
obligation under the LTRC “not to undertakny action or communicate any informatic
to maliciously or unfairly influence Boeifgyefforts to sell and support its AH-6i.’
E)Doc._ 50 at 11 (citing Doc. 18t 31)). In that same Ondeuling on MDHI’'s Motion to

iIsmiss, the Court determined that whlleelmg’s Sixth Counterclaim failed with regart
to the AAA, Cross Licensel.TRC, and GP1, it surviveavith regard to the 2015
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to Boeing's Counterclaims. (Docs. 29; 57).

On February 28, 2019, Boeing filedMotion for Partial Summary Judgment gn
MDHI's Force Majeure Defense (Doc. 123) and apporting Statement of Fact$

(Doc. 125). Thereafter, MDHI filed its Resmmnto Boeing’s Motion (Doc. 135) ang
corresponding Controving Statement of Facts anStatement of Additional Facts
(Doc. 136) on April 1, 2019. OApril 16, 2019, Boeing fild a Reply in Support of Its
Motion for Partial Summary Judgment (Doc. 141).

On February 28, 2019, MDHI filed rectad versions of a Motion for Summar
Judgment (Doc. 126) and accompanying Separate Statement of Material Undispute
in Support of its Motion for Summary Judgment (Doc. 12).compliance with the
Court's May 21, 2019 Order, Plaintiff filagpdated versions of its Motion for Summar
Judgment (Doc. 146) and supporting Stateréfacts (Doc. 147) on May 28, 2019. Th
Court deemed the later filedrggons of MDHI's Motion (Doc146) and Statement of Fact
(Doc. 147) timely, and struck the earlier versiblesl at Doc. 126 and Doc. 127. (Doc. 14
at 7). Although the Court stcl the redacted version of MDHI's Separate Statemen|
Material Undisputed Facts iBupport of Its Motion foSummary Judgment (Doc. 127
the Court did not strike the exhibits filederewith at Doc. 127-127-10. Further, for

purposes of resolving the parties’ Motions, @wurt will consider the versions of MDHI's

MOA. (Id. at 14).

_ > On February 28,19, the parties also jointly filean Application for Leave to
File Under Seal (Doc. 129) asking thae tG@ourt seal MDHI'sunredacted Motion for
Summary Judgment (Doc. 131), unredactedeBtant of Facts (Doc. 132), and Exhibi
33, 35, 40, 41, 42, 45, 47, 562, 53, 57, 60, 64, 70, 7and 74 to MDHI's Motion
(Docs 132-1-132-16). (Doc. 129 at 1-2)aldoint Memorandum filed on May 10, 201¢
the parties withdrew their ia Application for Leave to File Under Seal and insteg
requested that portions of Exhibits 33, 35,48,,50, 57, 60, 70 and 71 be redacted. _fD<
144 at 3-5). In this Joint Memorandum, thetiea also withdrew ®ir request to file
Exhibits 40, 45, 47, 52, 53, 6d4nd 74 under seand did not propose any redactions
those exhibits.1d. at 5). In an Order ded May 21, 2019, the Cdustated that it would
“not consider the documentsdged at Doc. 131 and Doc32 in the resolution of this
case[,]” and would, instead, dosider the versions of Exfiib 35, 40, 41, 42, 45, 47, 50
52, 53, 60, 64, 70, 7And 74 filed at Docs. 841 and 144-2, and thesrsions of Exhibits
33 and 57 filed at Docs. 127-8, 127-9, and 12812dc. 145 at 7). In that Order, the Cou
also directed MDHI to refile public vemis of its Motion for Summary Judgment (Do
126) and Statement of Facts (Doc. 127) whunly redact the information set forth in th
redacted portions of Exhibits 33, 35, 41, 8@, 57, 60, 70, andl. (Doc. 145 at 7).
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“Exhibits 35, 40, 4142, 45, 47, 50, 52, 53, 60, 64, 70, @&hd 74 filed at Docs. 144-1 and
144-2, and the versions of Exhibits 33 & filed at Docs. 127-8127-9, and 128-2.”
(Doc. 145 at 7).

On April 1, 2019, Boeingjled a timely Response tdDHI’'s Motion for Summary
Judgment (Doc. 137) and Comverting Statement of Facts Support of its Response
(Doc. 138)° For purposes of resolwnthe parties’ Motions, the Court will consider the
versions of Exhibits C, T, ¥nd Z to Boeing’'s Controveny Statement of Facts filed at
Doc. 144-3. (Doc. 145 at 7©n April 16, 29, MDHI filed its Repy in Support of its
Motion for Summary Judgment €. 142). The Court heard omaigument on the parties
Motions on July 24, 2019. (Doc. 149).

Il. LEGAL STANDARD

Summary judgment is appropriate wheme‘movant shows that there is no genuipe
dispute as to any material faatd the movant is entitled jodgment as a matter of law.’
Fed. R. Civ. P. 56(a). “A party asserting tadact cannot be or is genuinely disputed muist
support that assertion by . . . citing to parécydarts of materials in the record, including
depositions, documents, electronically stoiatbrmation, affidavits, or declarations
stipulations . . . admissionstanmrogatory answers, or other materials,” or by “showing that
materials cited do not establiie absence or presence ajenuine dispute, or that an
adverse party cannot produce admissilidence to support the fadd: 56(c)(1)(A-B).

Thus, summary judgment is mandated “agamgtarty who fails to make a showin

(@]

sufficient to establish the exence of an element essentialthat party’s case, and on

which that party will bear # burden of proof at trial. Celotex Corp. v. Catrett

®On April 1, 2019, Boeing also filedMotion to Seal (Doc139) asking that the
Court seal Exhibits C, T, Yand Z to Boeing’s Controvieng Statement of Facts, ant
lodged those Exhibits under seal at D&d0. In a later fled Memorandum, Boein
withdrew its Motion to Seal (Doc. 139), andtead requested that gons of Exhibits C
and T be redacted. (Doc. 144 at 1-3). lis tlemorandum, Boeing also withdrew it
request to file Exhibits Y and under seal and diabt propose any re S to those two
exhibits. (d. at 3). In an Order dated May 21, 2019 Court clarified that it would not
consider the documents lodgedaic. 140 in the resolution ofithcase, but would, instead,
consider the versions of EXiis C, T, Y and Z to Boeing’ Controverting Statement of
Facts filed at Doc. 144-3. (Doc. 145 at 7).

L
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477 U.S. 317322 (1986).
Initially, the movant bears the burden ofrdenstrating to the Court the basis for th

motion and the elements of the cause of aatijgon which the non-avant will be unable

to establish a genuine issue of material factat 323. The burden then shifts to the non-

movant to establish the iskence of material factd. A material fact is any factual issus
that may affect the outcome of theseaunder the governing substantive l&rderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). The nomvant “must do more than simply
show that there is some metaphysical doulbd dise material factsby “com[ing] forward

with ‘specific facts showing thatéhe is a genuine issue for trialMatsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (quoting Fed. R. Civ. P. 56(e)).

dispute about a fact is “geneihif the evidence isuch that a reasonable jury could retu
a verdict for the non-moving partyiberty Lobby, InG.477 U.S. at 248 he non-movant’s
bare assertions, standing alone, are insuffittenteate a material issue of fact and defe
a motion for summary judgmenid. at 247-48. However, in the summary judgms
context, the Court construes all disputeddacthe light most favorable to the non-movin
party.Ellison v. Robertsor357 F.3d 1072, 107®th Cir. 2004).

At the summary judgment stage, the Caurdle is to determawhether there is a
genuine issue available for tridlhere is no issue for trial weds there is sufficient evidenc

in favor of the non-moving partfor a jury to retmn a verdict for tk non-moving party.

Liberty Lobby, Inc.477 U.S. at 249-50. “If the evides is merely colorable, or is not

significantly probative, summary judgment may be grantied (citations omitted).
lll.  BOEING'S MOTION FOR PA RTIAL SUMMARY JUDGMENT ON
MDHI'S FORCE MAJEURE DEFENSE

A force majeureclause is “[a] contractual provisi allocating the risk of loss if
performance becomes impossible or impracticaépecially as a selt of an event or
effect that the parties could nieave anticipated or controlledForce-Majeure Clause
Black’s Law Dictionary(11th ed. 2019). Article 13 of GP1 i$axce majeureclause, which

states:
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FORCE MAJEURE.Seller shall not be liable for excess
reprocurement costs pursuarib the “Cancellation for
Default” article of this contractincurred by Buyer because of
any failure to perform this contaunder its terms if the failure
arises from causes beyond tlumcol and withotithe fault or
negligence of Seller. Examples of these causes are (a) acts of
God or of the public enemy, Xlacts of the Government in
either its sovereign or contracteapacity, (c) fires, (d) floods,

(e) epidemics, (f) quarantine restions, (g) strikes, (h) freight
embargoes and (i) unusually severe weather. In each instance,
the failure to perform must deeyond the control and without

the fault or negligence of Selldfthe delay is caused by delay

of a subcontractor of Seller anfdsuch delay arises out of
causes beyond the reasonable cowirboth, and if such delay

Is without the fault or negligenc# either, Seller shall not be
liable for excess costs unlessetigoods or services to be
furnished by the subcontractevere obtainable from other
sources in sufficient time to peit Seller to meet the required
delivery schedules. Seller shall notify Buyer in writing within

10 days after the beginning of any such cause.

(Doc. 125-1 at 69 (emphasis added)).

Boeing moves for partial summary judgment on MDHidsce majeuradefense to
Boeing’s counterclaims, stating that “thew®t can easily rule, based on the language
the contract and the undispdt facts, that MDHI has nforce majeureexcuse for its
delayed performance.” (Doc. 123 at 1). Boeing claims that Article fb8t® majeure
clause does not apply becaudaeing is not seeking excessprocurement costs after
cancellation of defaultld. at 8). Notably, MDHI des not dispute that tHerce majeure
clause is inapplicableSgeDoc. 135 at 2 (“Boeing admitiéy did not cancel the contrac
for default, and thus neither Article 15—nArticle 13—are at issue here. Boeing als
concedes . . . that it is not seeking any sgaeprocurement costs in this case. Article
is therefore irrelevant.”), 4 (“In sum, Baw filed a meaningless motion asking the Col

to enter a ruling on a provision of Boeing’'s G@Atticle 13) that isnot at issue in this
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case.”))!
Despite the parties’ agreement thatfttree majeureclause of GP1 does not apply

MDHI asks that the Court deny Boeindvotion for Partial Summg Judgment because

MDHI has “never invoked” théorce majeureclause “in connection with its claims or

defenses in this caseltl(at 1). Nevertheless, MDHI’s denial that it ever invokeddee
majeure clause proves disingenuous givemtttMDHI has explicitly asserted farce
majeure defense on multiple occasions in thiggation, including: (1) in its position

statement in the Joint Promak Case Management Plan filed on November 3, 20

(Doc. 24 at 3); (2)in its Answer and Defes to Boeing’'s Counterclaims filed on

November 27, 2017, (Doc. 29 at 15 (“The couritems are barred, iwhole or in part,
under the doctrine of force majeure.”)); (B)its Responses to Boeing’s First Set
Interrogatories dated April 18, 2018, (Doc.114 at 38); (4) in its Second Supplement
Response to the Court-Ordered Mandataitial Discovery dated May 8, 2018d(at 16,
18, 21-22); and (5) in its Supplemental Resasrto Boeing's First Set of Interrogatorie
dated July 10, 2018jd; at 58). Although MDHI did noset forth the defense &drce
majeurein the Answer t@oeing’s remaining Gunterclaims which it filed on May 7, 201¢
after the Court ruled on MDHI'Botion to Dismiss, (Doc. 5@t 17-18), MDHI continued
to assert dorce majeuradefense on two occasions thereaft8edDoc. 141-1 at 16, 18,
21-22, 58 (setting forth farce majeuradefense in its Secondifplemental Response t(
the Court-Ordered Mandatory Initial DiscoveryethMay 8, 2018 and in its Supplement
Responses to Boeing'’s First Set akelmogatories dated July 10, 2018)).

Given that MDHI has repeatedly raidedce majeurethe Court agrees with Boeing
that “MDHI cannot credibly claim that Boeing is ‘wast[ing] the Gmuand parties’ time’
by seeking summary judgment trat defense.” (Doc. 141 at(quoting Doc. 135 at 1)).
Indeed, it is MDHI who has unnecessarilydaunreasonably wasted the Court’s time

inaccurately representing its actions insthitigation, and bypresenting arguments

" Given that the parties agree that theee majeureclause of Article 13 in GP1 is

inapplicable to this casdhe Court need not consid8oeing’s remaining arguments

regarding the applicability of the defense.
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irrelevant to Boeing’s Motion rather thdorthrightly abandonig the defense in its
Response after admitting that tferce majeureclause of Article 13 is not at isstie
However, at oral argument MDHI conceded thas appropriate fothe Court to grant
Boeing’s Motion for Partial Summary Judgméntherefore, the Court will treat thig
concession, in conjunction with MDHI’s failel to assert the affirmative defenseate

majeurein its later-filed Answer to Boeing’'s remaining CounterclaimsgeéDoc. 57), and

its assertions in its Respam to Boeing’s Motion for Partial Summary Judgment that

Article 13 is inapplicable,seeDoc. 135), as a withdrawal or waiver of that defefise.

Accordingly, Boeing’s Motion for Partial Summadudgment is granted to the extent that

MDHI will not be permittedo assert Article 13'force majeureexcuse in connection with
its claims or defenses in this case.
IV. MDHI'S MOTION FO R SUMMARY JUDGMENT

MDHI asks that the Court grant summarggument in favor of MDHI on all claims
and remaining counterclaims, specifically MD3HBreach of Contractlaim (or, in the
alternative, its Breach of ¢implied Covenant of Good Faiéimd Fair Dealing claim), and
Boeing’s Third, Fifth, SixthSeventh, Eighth and Ninth Caenclaims. (Doc. 146 at 3). In
opposition, Boeing asks thiéite Court deny MDHI's Motion for Summary Judgment in i

8 MDHI spent the majority of its Respse discussing how Article 2 of GP
“excuses MDHI from strict comiance with delivery schedulas the event of ‘delays
attributed to labor disputes.” (Doc. 1352{quoting Doc. 124-1 &7)). Nonetheless, ag
MDHI observes, Boeing “dichot seek a ruling from the ddrt that Article 2(a) is
inapplicable.” (d.). Thus, the Court will not analy2ddDHI’s arguments regarding Article
2, as they are irrelevant to Boeing’s Motion.

~ 9 Although MDHI concededhat summary judgment is appropriate on Boeing
Motion, MDHI stated that it wished to reserits ‘arguments related to Article 2 of GR1

and thus asked that the Court graneiBg’s Motion only ast relates to théorce majeure
clause of Article 13 of GP1.

10 SeeKontrick v. Ryan540 U.S. 443, 45@004) (“Ordinarily, . . . under the Civil
Rules [of Procedure], a defengelost if it is not includd in the answer or amende
answer.”),Morrison v. Mahoney399 F.3d 1042, 1046 (9thrCR2005) (“Under the Federa
Rules of Civil Procedure, a pgrwith limited exceptions, iequired to raise every defens
in its first _resBonswe plea(f]r,l and defenses not so rai deemed waived.”) (citing
Fed. R. Civ. P. 8(c) ( _
avoidance or affirmative defense]. d.Rv. b) (“Every defense to a claim fo
relief in any I]gleadln must be assertedha responsive pleading @he is required.”);
Fed. R. Civ. P. 12(9)?.
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entirety. (Doc. 137 at 2). The Court now cioless each of the paes’ claims, and all
related arguments, in turn.

A. Breach of Contract Claims

“To establish a breach of contract, a jfmiant] must prove by a preponderance pf
the evidence (i) ‘the estence of the contract,’ (ii) ‘breb®f an obligation imposed by thalt
contract,” and (iii) ‘resultantiamage to the [claimant].’Air Prod. & Chems., Inc. v.
Wieseman237 F. Supp. 3d 192, 213 (D. Del. 2017) (qQuotibtWV Tech., LLC v. Hewlett-
Packard Co, 840 A.2d 606, 612 (Del. 20030 [lln order to recover damages for any
breach of contract, [the claimant] must derstrate substantial ogliance with all the
provisions of his contractEmmett S. Hickman Co. v. HimCapaldi Developer, In¢251
A.2d 571, 573 (Del. Super. Ct. 1969) (citi@arroll v. Cohen 91 A. 1001, 1003
(Del. Super. Ct. 1914)%ee also Frunzi v. Paoli Servs., INC.A. No. N11A-08-001 MMJ,
2012 WL 2691164, at *7 (Del. par. Ct. July 6, 2012) (“lis established Delaware law
that in order to recover damages for a breafcbontract, the plaintiff must demonstrate

substantial compliance with all tife provisions of the contract.”).

“A breach of contract may be caused mynperformance, repudiation, or both
Preferred Inv. Servs., Ina.. T & H Bail Bonds, In¢.C.A. No. 5886VCP, 2013 WL
3934992, at *10 (Del. Ch. July 24, 2013iti(y Restatement (Seconad) Contracts § 236
(1981)). “[A] slight breach by one party, whitgving rise to an action for damages, wi

not necessarily terminate the obligations efitfjured party to perform under the contract.
E. Elec. & Heating, Inc. v. Pike Creek Prof'| GtNo. 85C-MR-79, 987 WL 9610, at *4
(Del. Super. Ct. Apr. 7, 19873ff'd, 540 A.2d 1088 (Del. 1988) (citing Williston on
Contracts8 1292, at 8 (3d ed. 1908Stated differently, “[n]Jorperformance by the injured

party under such circumstances will operagea breach of contract” by the injured

11 The 2015 MOA provides that “shall be governed by the laws of the State |of
Delawarel[,]” (Doc. 127-1 &6), as does the GP1d.(at 49). Further, the LTRC states that
the “Parties agree that Delaware law will gov®mnalers issued und#ris Agreement,” and
that the LTRC “shall be mter;areted and thghts and obligations of the Parties shall be
determined in accordaneath the laws of the State of Revare without reference to that
state’s conflicts of laws.”ld. at 19—-20). Accordingly, thed@irt will apply Delaware law
in resolving any claims arrgy out of these contracts.
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party.ld. A breach is of sufficient importance fastify non-performance by the nonr

breaching party where the breaching party fadsdo something that iso fundamental to
a contract that the failure to fi@rm that obligation defeats thessential purposef the
contract or makes it impossible for the other party to perform under the conti
eCommerce Indus., Inc. v. MWA Intelligence, ,I€.A. No. 7471-VCP, 2013 WL
5621678, at *13 (Del. Clsept. 30, 2013) (citing. Elec. & Heating, In¢.1987 WL 9610,
at *4). “In other words, for a bach of contract to be maiaiit must ‘go to the root’ or
‘essence’ of the agreement between the padigse ‘one which touches the fundament
purpose of the contract and dafs the object of the partiesantering into the contract.”
Id. (citation omitted)see als@3Williston on Contractg 63:3 (4th ed.). Whether a breac
is material is ordinarily a question of fablorfolk S. Ry. Co. v. Basell USA In512 F.3d
86, 92 (3d Cir. 2008(citations omitted).

Before the Court can determginvhether there is a genuidispute of material fact
as to whether either or both parties breadhedcontracts at issubpwever, it must first
interpret the provisions of the contracts ttedeine the parties’ respective obligations. “
the terms of the contract ‘are clear on thedefa . . the court must apply the meaning th
would be ascribed to the langualyg a reasonable third party.Comrie v. Enterasys
Networks, Ing.837 A.2d 1, 13 (Del. Ch. 2003) (quotifigue N. Commc’ns Inc. v. Publicig
S.A, 711 A.2d 34, 38 (Del. Ch. 1997)). “If, howey#he court concludes that a contract
terms are ambiguous or ‘fairly susceptilak different interpretations,’ the court maj
consider extrinsic evidence tophold, to the eent possible, the reasonable shar
expectations of the partied the time of contracting.ld. (citing Eagle Indus., Inc. v.
DeVilbiss Health Care, Inc702 A.2d 1228, 123@Del. 1997)). However, “[a] contract is

not rendered ambiguous simply becaubke parties do not agree upon its proper

construction. Rather, a contrastambiguous only when theqguisions in controversy arg
reasonably or fairly susceptible of differeinterpretations or may have two or mor
different meanings.’Rhone-Poulenc Basic Chemicals Co. v. Am. Motorists Ins. (
616 A.2d 1192, 1196 (Del. 1992).

-14 -

act.

al

h

—

at

S

9
o

e




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

The parties agree thateth. TRC, the 20193MOA, and PCC-32 incorporate GP1
which sets forth various terms governing thetipa’ relationship ovethe course of the
AH-6i program. (Docs. 16 &1 § 137; 29 at 12 § 137 (‘DHI admits the LTRC and the
2015 MOA incorporate GP1.”); 125 at 2 1 2-3; a8& | 2). Of note, Article 2(a) of GP]
provides that “Seller shall strictly adhete the shipment or delivery schedules” ar
requires MDHI, as the Seller, tpromptly notify” Boeing in writing of any actual or
anticipated delays, including ldgs attributed to labor siputes. (Doc. 127-1 at 44).

Article 7(b) of GP1 states that if PHI “delivers non-conforming Goods,” Boeing
“may at its option and at Ber's expense (i) return th&oods for credit or refund;
(i1) require Seller to promptly correct orplace the Goods; (iii) coect the Goods; or
(iv) obtain replacement Goedfrom another source.ld. at 45). Under Article 7(c),
“[r]lepair, replacementrad other correction anekdelivery shall be completed within th
original delivery schedule or such lattme as Buyer's Authorized Procuremer
Representative may reasonably directd’)( Moreover, Article 7(d)provides that “[a]ll
costs and expenses and loss of value indua® a result of or in connection wit
nonconformance and repair, rapément or other correction may be recovered from Se
by equitable price reduction or credit agaimst amounts that may be owed to Seller ung
this contract or otherwise.td.).

GP1’s warranty clause in Article 8(a) states:

Seller warrants that all Goodsrifished under this contract
shall conform to all specifications and requirements of this
contract and shall be free from defects in materials and
workmanship. To the extent Goods are not manufactured
pursuant to detailed designs and specifications furnished by
Buyer, the Goods shall be fré®m design and specification
defects. This warranty shaBurvive inspection, test and
acceptance of, and payment foe thoods. This warranty shall
run to Buyer and its successoassigns and customers. Such
warranty shall begin after Bugs final acceptance. Buyer
may, at its option, either (feturn for credit or refund, or

(i) require prompt correction aeplacement of the defective
or non-conforming Goods. Return to Seller of defective or
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nonconforming Goods and redeliygo Buyer of corrected or
replaced Goods shall be at Seller's expense. Goods required to
be corrected or replaced shall faject to this article and the
“inspection” article of this conact in the same manner and to
the same extent as Goodsigorally delivered under this
contract, but only as to the corrected or replaced part or parts
thereof.Even if the parties disagresbout the existence of a
breach of this warranty, Sefleshall promptly comply with
Buyer’s direction to: (i) repairrework or replace the Goods,

or (ii) furnish any materiad or parts and installation
instructions required to sucssfully correct the defect or
nonconformancelf the parties later determine that Seller did
not breach this warranty, the pas shall equitably adjust the
contract price.

(Id. (emphasis added)).
The dispute provision of GPArticle 12 provides that]p]ending final resolution
of any dispute, Seller shallgmeed with performanag this contract according to Buyer's
instructions so long as Buyer contes to pay amounts not in disputeld.(at 46).
Article 15(a), GP1’s provision regarding caiflation for default, states that Boeingdy,
by written notice to [MDHI], cancel all or paof this contract” if MDHI “fails to deliver
the Goods within theéime specified by this contracr any written extension[.]”1d.
(emphasis added)). Further, Altcl5(b) states that “Sefleshall continue work not
canceled[,]” d.), while Article 15(d) states that “Bey shall pay the contract price fo
Goods accepted],]'id. at 47).

The rights and remedies provisiohGP1, Article 26, specifies:

Any failures, delays or forbeararscef either party in insisting
upon or enforcing any provams of this contract, or in
exercising any rights or remediesder this contract, shall not
be construed as a waiver or relinquishment of any such
provisions, rights or remediestinar, the same gl remain in

full force and effect. Except astherwise limited in this
contract, the rights and remedies set forth herein are
cumulative and in addition to amygher rights or remedies that
the parties may have at law ordquity. If any provision of this
contract is or becomes void amenforceable by law, the
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remainder shall be valid and enforceable.

(Id. at 49).
Finally, the LTRC incorporates varisuBoeing StandardClauses, including
Boeing’s H900 Additional General &risions Clause (“H900 Clause”5éeDoc. 127-1

at 22-23). Section 20 of the BI® Clause concerns delivgpayment terms, and states:

Payment will be made in aamance with the Invoice and
Payment article of this @adract. Notwithstanding the
foregoing, in the eant Seller’s averageanthly delivery rating
under this purchase contratops below 96% On-Time, as
measured over the three most recent months in Buyer's BEST
System, Buyer and Seller will firgrork togetheto resolve the
delivery performance issues, wh efforts will include the
timely, progressive escalation of the delivery performance
issues through the managemehboth Parties, as necessary.
If after a reasonable time the Parties are unable to come to a
mutually agreeable resolutionathresults in the improvement
of Seller's average monthly dediry ratings, as measured in
accordance witlthe foregoing, the Pies agree that Buyer
shall then have the right tojadt the delivery payment terms
of this Contract. Such adjuséent to the delivery payment
terms will be calculated bydding Seller’'s avexge days late,

as recorded over ¢hthree most recent months in Buyer’s
BEST System, rounded up to a multiple of 30 days, to the
standard net 30 days deliveryypzent term. Seller agrees the
payment due date for Sellewbices may remain extended by
Buyer by the average numberdatys late until Seller's average
days late, as measured in actance with the foregoing, is
improved to no less than 96%.

(Doc. 16-3 at 53).
With this background of #hrelevant terms and provisions, the Court now consic
the parties’ breach of contract claims.
1. MDHTI’s Breach of Contract Claim

According to MDHI, the parties “enterediana valid and enforceable contract fd

the sale of AH-6i airframepursuant to the terms set antthe 2015 MOA.” (Doc. 9 at
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7 1 33). MDHI states that it “produced aaelivered all 24 airframes to Boeing under th
LTRC and associated PC, as modifiedtbg 2015 MOA.” (Doc. 146 at 7). However
MDHI alleges that Boeing hasaterially breached the 20MOA by failing and refusing

to: (i) make performance-based paymefus line-loading airframes 14, 23, and 24

(i) make final delivery payments for airfrasé&4, 22, 23, and 24; and (iii) pay MDHI'$

invoice for Pressure Switches thaDM| supplied at Boeing’s requestd( seeDoc. 147
at 3—4 { 7). MDHI contends that Boeinglfeged breach has cadsdDHI $3,808,775 in
damages due and avg under invoices 194375, 79265 8019451, 8019453, 7953634
7988197, 8066389, and 8119, in addition to prejudgmentanest, costs, and attorneyq
fees. (Docs. 146 at 7-8; 147 at 4 | 8).
Boeing does not dispute the existencevalidity of the contracts at issue, by
contends that MDHI has not fulfilled its obdiions under the parties’ contracts or ful
performed such thdhe invoices at issue are not duel payable. (Docs. 16 at 4 T 29; 13
at 2, 8). While Boeing “adits that it is in possessioof the AH-6i airframes MDHI
delivered,” (Doc. 16 at 4 1 2B oeing states that “MDHI’s right to the contract price w
contingent on its timely delivery of confaing goods,” (Doc. 137 at 2). Nevertheles
“MDHI failed to deliveranyof the 24 Airframes on timshipped Airframe 24 six monthg
late and incomplete, themeged on its contractual obligan and affirmative commitment
to complete Airframe 24—none @fhich can be disputed.td.).!? Further, Boeing avers
that MDHI’s failure to timely deliver confaning parts required Boeing to spend thousar
of hours fixing these defects, thereby incurring significant costs and material disrug
to the efficiency and effectivesg of Boeing’s assembly lindd( at 9;see alsdoc. 138
at 9-13, 36 11 19-24, 34). Bogialso contends that it has incurred costs resulting ff

MDHI's delayed and defective airframes whane substantially greater than the payme

2. According to Boeing, MHI's delivery of Airframe 24 was incomplete and

nonconforming. (Doc. 138 at 5). Boeing stateat it only accepted delivery of Airframe

24 “upon MDHI’'s promise to complete thestallation of those mssing components al
Boeing’s facility when they becanevailable,” but MDHI never did sold.). Boeing
further avers that its “acceptance of Airfra2# was subject to eondition subsequent,
MDHI's completion of Airframe 24, that MDHI failed to satisfyId( at 6).
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MDHI claims are owed and which are recolmegdrom MDHI as either an “equitable prics

reduction” or “credit against any amountsaatthmay be owed.” (Doc. 138 at 5 T T;

see alsdoc. 137 at 8). In support, Boeing citgdicle 7(d) of GP1, which provides tha

“[a]ll costs and expenses and loss of valusiired as a result of or in connection with

nonconformance and repair, replacement or other ¢mmemany be reovered from
Seller by equitable price reduction or credit aghany amounts that may be owed to Sel
under this contract or otherwiseltl( (citing Doc. 127-1 at 45}

Under Delaware law, MDHImust demonstrate substantt@mpliance with all the
provisions of his contract” in order “to @ever damages for any breach of contract|
Emmett S. Hickman Ca251 A.2d at 573 (citingarroll, 91 A. at 1003). “A good faith
attempt to perform a contract, even if thtempted performance does not precisely mg
the contractual requirement, is considecminplete if the sulbantial purpose of the
contract is accomplished.”Marcano v. Dendy No. CIV.A. 2006-01-314,
2007 WL 1493792, at6 (Del. Com. Pl. May 22, 2007) (citinBel. Civ. Pattern Jury
Instructions8 19.18 (1998)). “The issue of whetl@geparty has substantially performed
usually a question of factnd should be decided as a matter of law only where
inferences are certainli re Exide Techs607 F.3d 957, 963 (3d Cir. 2018ge Kyle v.

Apollomax, LLC 987 F. Supp. 2d 519, 526 (D. D2013) (finding a genuine dispute of

material fact as to wheth@®armer member of LLC substantially performed under terms

operating agreement, thus precluding sumymadgment on claim against LLC an(

13 Although Boeing appeatto argue that its camictual right to offseh Article 7(dg
of GP1 functions as a deferfsgainst any amounts otherwise owed,” (Doc. 137 at 8), §

offs “are I{})%erlg/ltaken only as to judgments, not clairSgibold v. Camulos Partners

LP, No. A. 5176-CS, 2012 WL 4076182,*&4 n.233 (Del. Ch. Sept. 17, 2012) (*
set-off cannot be taken preemptively agaafaims and instead must be formally asserts
as a reduction against a ‘liquidated andable’ debt’? (citing 80 C.J.Set-Offand
Counterclaim8 3 (updated 2012)}ee80 C.J.S.Counterclaim8 9 (update®012) “The

term counterclaim is generic mature and includes thosef@leses universally known as

recoupment and Set-Off'Q %itirig.s. for Use & Benefit of Gregille E%Jéj 0.V. U.S.

Cas. Co, 218 F. Supp. 65&%57 (D. Del. 1962))see also Matter of GEC Indus., Inc
128 B.R. 892, 899 (Bankr. el. 1991) (“The principle of setoff permits parties that oy
mutual debts to each other to state the adsdugtween them, subtract one from the oth
and pay only the balance.”). Even so, Bggs contractual offset argument highlight

Boeing’s contention that MDHiannot show that it has fulgerformed. (Doc. 137 at 8).
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managing member for breaohoperating agreement).

Here, the contracts between the parties regihiat MDHI “strictly adhere to the

shipment or delivery schedulefDoc. 127-1 at 44 (Article 8f GP1)), and necessitate that
MDHI furnish goods “free from defects in matds and workmanship” or else “free from
design and specification defectsid.(at 45 (Article 8(a) of GP1)). Further, MDHI must

“promptly comply” with Boeing'’s “direction to: (i) repairework or replace the Goods, g

(i) furnish any materials or parts and irkston instructions required to successfully

correct the defect or noncammancel[,]” even where “thparties disagree about th
existence of a breach of this warrantyd. (Article 8(a) of GP1)). Finally, MDHI must,
“[p]ending final resolution of any dispute, .. proceed with performance of this contra
according to Buyer’s instrucins so long as Buyer continues to pay amounts no
dispute.” (d. at 46 (Article 12 of GP1)).

Despite these contractual requirements, dwew, Boeing preseéed evidence that:

MDHI failed to deliver any of the 24 Airframe® time; that each of the final sevente¢n

airframes suffered from a significant numberd#fects and contaéd nonconforming

parts; and that MDHI shipped Airframe 24 imgplete, but then did n@omplete the work

it was required to finish on that airframe.o@. 137 at 8-9; 138 at 32—-34 11 11, 17124).

In opposition, MDHI avers that Boeing’s ownnduct caused the @hges in the delivery
schedule, disputes that the deliveries offrames 8 through 24 were “actionably” lat
under Atrticle 2 of GP1, states that Boeingven design and production errors impacted
ability to produce all 24 helicopters by JulylZ) and claims that was relieved from any
obligation to install the short parts on Airfraridé when Boeing failetb pay its invoices.
(Docs. 136 at 1-3 11 1, 3—4; 147 at 11 1 28rofdingly, the Court finds that there is

genuine dispute of material fact as whether MDHI substantially performed it$

contractual obligations. Therefore, the Coudlohes to grant summary judgment to MDH

- 14 (See alsdDocs. 125-1 at 76—77 (contract letdated June 28, 2017 whereb
Boeing authorized MDHI to ship short iame 24 and requiring MDHI to complets
installations upon receipt ofémissing part); 136 at 2 7(“MDHI does not dispute that
the delivery dates for airframes 8-24 pdate the delivery dates in PCC-32.")).
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on its claim for breach of contrat.

In its Amended Complaint, MDHlIso asserts, in the aitative, a claim for breach
of the implied covenant of good faith and fdealing. (Doc. 9 at 8 T 45). However, in it
Motion for Summary Judgment, MDHI does ramtvance any arguments explaining wh
it believes it is entitled to summajudgment on that claimSgeDoc. 146). Therefore, the
Court also declines to grant summary judgntenDHI on its claim for breach of the
iImplied covenant of good faith and fair dealing.

2. Boeing’s Third Counterclaim for Breach of the LTRC and Fit
Counterclaim for Breach dghe 2015 MOA and PCC-32

Boeing’s Third Counterclaim alleges thaDHI materially breached its obligations

under the LTRC by failing to supply partsathare free from defects in materials an
workmanship and by failing to promptly fixip defects identified bigoeing. (Doc. 16 at
30-31 1Y 131-35%. Boeing Fifth Counterclaim aliges that MDHI breached the 201
MOA and PCC-32 hy:

(a) fail[ing] to deliver the aframes according to the agreed-
upon schedule; (b) creating substantial workmanship issues,

_ 151n its Reply and at oral argument, MD&lko argues thatii entitled to summary
judgment on its breach of contract claimtba grounds thaBoeing allegedly waived the
right to withhold payment bynducing MDHI to deliverall 24 airframes, and on the
grounds that Boeing's invoice to the Unitedt®s Government is an admission that Boei
owes MDHI the $3.8 million.§eeDoc. 142 at 3—6). MDHI did not, however, make the
arguments in its Motiofor Summary Judgme_nt_reg?vlard_mgqtm breach of contract claim
rather, MDHI only made these arguments in its Motion in an effatetonstrate that it
is entitled to summary judgmeiin Boeing’s counterclaimsSéeDoc. 146 at 8-9).
Regardless of whether these arguments wereeply raised in regard to MDHI’s breac
of contract claim for the first time in MDF Reply and at oral argument, the Court h
already determined that there is a genuineutiespf material fact as to whether or n(
MDHI substantially complied with the coatts at issue—a requirement to recov
damages for breach of thosentacts under Delaware laBeeEmmett S. Hickman Co.
251 A.2d at 573. Therefore, ti@durt sees no need to consitlegse two arguments as t
MDHI's breach of contract claim, but will consider themnfra, as to Boeing’s
counterclaims.

15 The Court’'s April 23, 2018 Order disrsid Boeing’s first allegation under it
Third Counterclaim—specifically, that MDHI &ached “its contractual obligation not t
undertake any action or communicate any infation to malicioushor unfairly influence

Boeing’s efforts to sell and support its AH*6{Doc. 50 at 11 (citing Doc. 16 at 31))|
g PP g

Accordingly, only parts “b” and

‘c” oBoeing’s
at 30-31 7 134).

hird Couterclaim remain.$%eeDoc. 16
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resulting in an excessive number of SRMRBs and delay and
disruption to the AH-6i program, which caused substantial
costs for Boeing; (c) fail[ing] tesubmit complete and accurate
information about manufaatng defects, resulting in
increased time and effort txdress SRMRBSs; (d) delivering
airframes with cracked transmigss; (e) failling] to assure
supplier completion of non-deattive testingon the AH-6i

tail boom and fuselage, and faif] to provide Boeing with
critical documentation; (f) us[ifjg[] unapproved materials;
(g) failling] to maintain criti@al production equipment; and
(h) fail[ing] to work with Baeing to remedy problems and
expedite delivery.

(Id. at 32—33 11 143-47).

According to Boeing, exetion of the AH-6i program was delayed and disrupt
as a result of MDHI's failure to timely deliver AH-6i airframes, detivof nonconforming
parts, and failure to supply or fix certain gaffDocs. 137 at 2, 4—6, 9; 138 at 36  34).
a result of these performance failures, Boestates that it has suffered approximate
$6.2 million in damagesncluding: “(i) correction costincurred in addressing hundred
of nonconforming parts; (ii) delay costs cadsy MDHI's failure to timely deliver and
complete performance of Airframe 24; and (iii) disruption costs associated
inefficiencies and other incremental costsurred because of the nonconformances &
delays in delivery as to each of Airfrants24.” (Doc. 138 at 36 { 34iting expert report
of Cheryl Lee Van at Doc. 127-8 and 127-9)).

As discussedsupra there is a genuine dispute ofterdal fact as to whether MDHI
substantially performed its contractuabligations. “Substantial performance i
performance without a material breach, andaerial breach resulta performance that
Is not substantial.Gen. Motors Corp. v. Ne A.C. Chevrolet, Inc263 F.3d 26, 317 n.8
(3d Cir. 2001) (citation omittedj[W]here there is a substaal performance, there can b
no material breach. This does not mean, however, that substantial performance pré
a non-material breach. Parties suffering -nuetterial breaches are not excused frg

performance as they would led they suffered a matakibreach, but they still may
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recover damagesClean Harbors, Inc. v. Union Pac. CortNo. CV-N15C-07-081-MMJ-
CCLD, 2017 WL 5606953, at *4 @. Super. Ct. Nov. 15, 2018ff'd, 201 A.3d 1161
(Del. 2019). Therefore, because “[t]he doctraienaterial breach is simply the converg
of the doctrine of substantial performance{zEn. Motors Corp.263 F.3d at 317 n.8, thq
Court finds that there is alsam genuine dispute of materitct as to whether MDHI
materially breached its obligatiomaposed by the contracts at issue.

Even so, MDHI contends that it is enttti®® summary judgmeiin Boeing’s breach
of contract counterclaims for two main reas, specifically becaas (a) Boeing waived
any contractual rights to withhold paymers seek damages by inducing MDHI t
continue performing; and (lBoeing’s $6.2 million damagesaiin lacks any basis in law
or fact. SeeDocs. 142, 146). For the following reams, however, the Court finds that the
is a genuine dispute of material fact puelthg summary judgment on Boeing’s breach
contract counterclaims.

a. Whether Boeing Waived Is Contractual Rights to
Withhold Payments or Seek Damages

MDHI asserts that Boeing “waived amyaim for material breach by inducing
MDHI to continue proiding nine additionahirframes at a time vam Boeing knew of the
alleged material breach.” (Doc. 146 at 8)cAxding to MDHI, Boeing hid its plan to “hit

MDHI” with an “after the fact” damagesaim until MDHI had deliered all 24 airframes

because “Boeing recognized that if MDHtdame aware of Boeing's plan to wait unti

after airframe 24 was delivered to make itsibaned damages claion all prior airframes,

MDHI would stop supplying parts that might beeded for the remainder of the aircraft

(Docs. 146 at 9; 147 at 691 14, 18). In doing s0MDHI argues that Boeing “waived itg

right to assert a $6.2 million damages claisna matter of law.” (Doc. 146 at').

7 n sugoport_of its waiver argument, MDHI cité8ma Farms Co. v. Fowler
258 F(’j 256, 258 (Ariz. 1927). (Docs. 142 at 86 at 8). There, the Arizona Supreme Col
stated:

We believe it is the universalleuthat a party to a contract
having the option or right, becauska breach thereof by the
other party, to terminate it, butho stands by and permits the
other party to go ahead doingetthings required of him, will
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It is true that:

[w]here there has been a matefalure of performance by one
party to a contract, so that anclition precedent to the duty of
the other party’s performance hast occurred, the latter party
has the choice to continue torfsem under the contract or to
cease to perform, and conduct indicating an intention to
continue the contract in eitt will constitute a conclusive
election, in effect waiving theght to assert that the breach
discharged any obligation to perform.

In re Mobilactive Media, LLCNo. CIV.A. 5725-VCP, 2013 WL 297950, at *14 (Del. Ci
Jan. 25, 2013) (citing 1Williston on Contract§ 43:15 (4th ed. 2004)). Nevertheles
Boeing counters that the material breachiver doctrine does not apply because Boei

“does not cite MDHI’'s breach as a ba$w discharging Boeing own performance

obligations.” (Doc. 137 at 10). Rather, &ng concedes that it “owes MDHI for it$

products, but what Boeing owes is subj&x the offsets the contract permitsid.j.
Therefore, Boeing asserts that any argumeaitBloeing has waived itdaims for material
breach is a red herring because Boeingkseto enforce—noterminate—the AH-6i

contracts. Igd. at 9).

be treated as having waived the breactu be denied the right
to assign it, if sued on the coatt, as an excuse for not himself
performing

Pima Farms Cq.258 P. at 258 (emphasis added)wdwer, when citing this case, MDH
left off the italicized gortlon of this sentem explaining the appkdility of the waiver

doctrine. GeeDoc. 14 d ( ‘be r

waived the breach” but not utilizing bracket®und that period to indicate the alteratig
in the quoted material); 146 &t(ending the quote with an elliig after “will be treated as
having waived the breach”)).

As the full quoted sentence frofmima Farms Coillustrates, however, the waivef

doctrine only applies whengarty attempts to excuse svn non-performance by citing
the opposing party’s material brea&edn re Mobilactive Media, LLCNo. CIV.A. 5725-
VCP, 2013 WL 297950, &ti4 (Del. Ch. Jan. 25, 2013)Sflverback accepted the benefit
of Bienstock’s performance of the Mobilactikgreement, but now asse that his failure
to perform a part of the Agreement, whiSiiverback itself fakd to perform, should
ﬁreclude Bienstock from recoveg. By continuing to acceptehbenefits of the contract
owever, Silverback essentially admittedit® validity, and is estopped from arguin
voidability.”); DeMarie v. Neif No. CIV.A. 2077-S, 2005 WL 89403, at *j
(Del. Ch. Jan. 12, 2005) (“[T&nonbre_achlngt?ért){]ma not, on the one hand, preser\
accept the benefits of a contract, while ondtieer ha
unenforceable.”).
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The Court agrees with Boeing that the material dreavaiver doctrine is
inapplicable becausBoeing is not attempting to excuse @&/n non-performance by
treating MDHI's alleged material bach as terminating the contraSee TriZetto Grp.,
Inc. v. eHealth Partners, IncNo. CV 08-162-PHX-SRB2009 WL 10673486, at *3
(D. Ariz. Jan. 22, 2009) (stating that thmaterial breach waiver doctrine is “only
applicable if the victim of the breach trediie other party’s actions as terminating t
contract” and, therefore, concluding that hessathe defendant “did not provide notice
the alleged breach or treat the contract asiteated[,]” it could not “assert that [the

plaintiff's] breach relieves it” ofts contractual obligationskee also In re Mobilactive

Media, LLG 2013 WL 297950, at *14“By continuing to accept the benefits of the

contract, however, Silverback essentiallyratted to its validity, and is estopped fror
arguing voidability.”). The evidese provided by Boeing demstrates that following
MDHI's incomplete and naconforming deliveryof Airframe 24 anddespite MDHI's
refusal to deliver warranty ites, Boeing did not seek torteinate the contract; instead
Boeing notified MDHI “that Boeing was exesag its right to extenthe delivery payment
terms in accordance with the length of &PHI performance delays” pursuant to Sectid
20 of the H900 Clause. (Doc. 138-2 at®kdeed, Senior Counsel for Boeing avers th
“[w]hile MDHI's performance under its airfrae production contract was deficient i
many respects, Boeing did not terminate tt@tract and instead insisted on MDH/I’
performance since it determined that no oheplier could deliveairframes on time to
allow Boeing to fulfill its contact with the Army.” (Doc. 13& at 39, Asplund Decl. § 5).

The contracts at issue give Boeing thempto terminate for non-performance g

insist on performance. Specifically, Atecl5 of GP1 states that Boeingédy, by written

18 Section 20 of the H900 Clause giv@seing the right to adjust the deliver

payment terms in the event MDHI's on-tintelivery rate falls below 96% on-time|
(Doc. 16-3 at 53). Boeing asserts that it juled a reasonable amount of time to resolve

the delivery delays, and "put MDHI on noticattuture adj7ustments might be necesss

depending on MDHI’'s performance.” (Doc. &6 26 107 (citing Doc. 16-3 at 103—

(August 4, 2016 letter from Bamy notifying MDHI of “its intent to modify the payment

té)lrms t()));iccount for late deliveries of airfrana@d kits” pursuant to Article 20 of the H90
ause))).
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notice to [MDHI], cancel all or part of thontract” if MDHI “fails to deliver the Goods
within the time specifiedy this contract oany written extension[,Jand requires MDHI
to “continue work not canceléd(Doc. 127-1 at 46 (emphasis added)). Article 12 also
specifies that “[p]Jending final resolutionf any dispute, Seller shall proceed with
performance of this contract according toyBus instructions stong as Buyer continues
to pay amounts not in disputeltl(). In accordance with thepeovisions, Boeing “insisted
on performance.” (Doc. 137 at 9).

Not only is the Court unconvinced by NHDs argument that the waiver doctring

D

applies to bar Boeing'sounterclaims seeking damagesMbDHI'’s alleged breach, but thg
Court is also unpersdad by MDHI's argument that Boeingpived its contractual right to
offset under Article 7(d) by inducing MDHI twontinue performing after MDHI’s alleged
breach. $eeDocs. 142 at 3 (“MDHlI is [e]ntitled ts]Jummary [jJudgmenhon the [c]ontract
[c]laims and [c]ounterclaims [b]ecause Bugi[h]as [w]aived the [r]light to [w]ithold
[playment[.]"); 146 at 8). Where Boeingsists on performance in accordance with
Articles 12 and 15 of GP1, Articl26 of that same contract provides Boeing with the right
to cumulative remedies “in addition to anyhet rights or remedies that the parties may
have at law or in equity[,]” (Doc. 127-1 d8), such as the rights to cover, incidental
damages, and consequential damages und&d@C. GP1 also provides Boeing with the
right to offset in Article 7(d). %ee id.at 45 (“All costs and expenses and loss of valu
incurred as a result of or in connection with nonconformance and repair, replacem]e
other correction may be recovered from Selleetpyitable price reduction or credit againgt
any amounts that may be owedSeller under this contract otherwise.”)). Under thesg
contractual provisions, Boeing is not forcedchoose betweegperformance and offset
Rather, “[tlhey necessarily wortogether to give Boeing ¢hbenefit of the contractua
bargain.” (Doc. 137 at 9).

Furthermore, “[flor the doctrine of waiver to apply, the Court must be persuadec

that the party intended to voluntarily relinduis known right. The intent to relinquish is ja

prerequisite to applying waiver as an equitable defeméarberg v. Sec. Storage Co. af
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Washington No. 12885, 2000 WL 175868, at *7 (Del. Ch. Sept. 19, 2000) (citing
Realty Growth Inv’rs v. Council of Unit Owne®53 A.2d 450, 46 (Del. 1982)). “The
issue whether a wavier has occurred/dally one of fact for the jury.” 28Villiston on
Contracts8§ 63:9 (4th ed. 2018)see Star of the Sea Ass’n of Owners v. Daytpn
No. CIV.A. 85A-JL5, 1986 WL 9022, at *3 @. Super. Ct. Aug. 13, 1986) (“Waiver i
ordinarily an issue faihe trier of fact[.]”);N. Arizona Gas Serv., ¢nv. Petrolane Transp.,
Inc., 702 P.2d 696, 705 (Ariz. CApp. 1984) (“Whether a ght has been waived is a

guestion of fact for the trial court.”). He®oeing presents evidencentradicting MDHI's

\*2J

contention that Boeing voluntarily relinquishedrigght to offset. Boeing points out that it

“repeatedly complainedbout performance issues, issued reservation of rights letters} an

refused to pay certain invoicesen issued.” (Doc. 137 a&il (citing Doc. 138 at 7 1 15)
see Doc. 138-2 at 5-6 (August 2, ZDletter from Boeing to MDHI);id. at 9-10
(May 24, 2016 letter frm Boeing to MDHI);id. at 12—14 (June 6, 2016 letter from Boeing
to MDHYI); id. at 16—18 (July 13, 201étter from Boeing to MDH; Doc. 16-3 at 103-104
(August 4, 2016 letter from Bang to MDHI)). In these letts, Boeing rpeatedly and
specifically told MDHI that it “reservesnd does not waive anyghts it may have under
the applicable contracts, at lawinrequity.” (Doc. 138-2 at Gee also idat 14, 18).
Although MDHI counters that “Boeing cannot avoid the equitable waiver doctrine
by including a generic sentence in a sewédetters demanding MDHI's continued
performance[,]” Boeing’s communicationsith MDHI go far beyond the genera
reservations found inadequate in thesesa MDHI cites. (Doc. 142 at 4-5 (citin
Cities Serv. Helex, Inc. v. United Staté43 F.2d 1306, 131@Ct. Cl. 1976);Precision
Pine & Timber, Inc. v. United State62 Fed. Cl. 635, 650 (2004))). Indeed, Boeing

communications explicitly and unequivocakypprised MDHI that Boeing planned o

\\ 4

—

seeking damages from MDHI due to MDs alleged deficient and untimely

performanceé? For example, in its May 24, 2016 lettBgeing expressly stated that it “wil

19 N_otabl?;, Del. Code. Anrilit. 6 § 2-717 provides that a “buyer on notifying the
seller of his or her intention to do so nmdsduct all or any padf the damages resulting

from any breach of the contractiinany part of the price stdlue under the same contract
The comments to this statute indicate ttred formality of notice is required and an)
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hold MDHlI liable for all damages incurred asegult of MDHI’s delays in delivering AH-
6i Airframes, Kits and other ocoponents of its Work Share.” (. 138-2 at 10). Similarly,
in its August 2, 2017 letter, Boeing caonfed that Boeing “Wl initiate activities to
complete the unfinished work on Airframe4#and seek recovery of resulting costs a
damages from MDHI.”If. at 6).

Not only has Boeing preseu evidence contradicting MDHI’'s contention thj
Boeing voluntarily relinquished its right tffset, but Article26 of GP1 unequivocally

states that “[a]ny failures, dgis or forbearances of eithg@arty in insisting upon or

enforcing any provisions of thiontract, or in exercising amights or remedies under this

contract, shall not be construasla waiver or relinquishmentay such provisions, rights
or remedies; rather, the same shall remaiflirforce and effect.” (Doc. 127-1 at 48e¢e
also id.at 87 (similar provision in 2015 MOA)). Furthermore Baging notes, there is ng
contract term that requires Boeing to affitmealy disclose an intent to exercise it
contractually authorized offset right as andiion precedent for itexercise. (Doc. 137 at
11). For these reasons, the Court is alspersuaded by MDHI's argument that Boeir
waived its contractual right offset under Article 7(dpy inducing MDHI to continue
performing after MDHI's alleged breach.
b. Whether Boeing’s Damages’Claim Lacks Any Basis in

Law or Fact

To satisfy the third and final element thfeir breach of contract counterclaims

Boeing must show both the existence of dgesaprovable to a reasonable certainty, a
that the damages flowed from MDHI's violation of the contradisPoint v.

AmerisourceBergen CorpNo. CIV.A. 327-CC, 2007 WL%65709, at *9 (Del. Ch. Sept
4, 2007),aff'd, 956 A.2d 642 (Del. 2008) (citinGarlson v. Hallinan 925 A.2d 506, 540
(Del. Ch. 2006)). MDHI allegethat Boeing’s $6.2 million daages claim lacks any basi

in law or fact for two reasons: (i) base Boeing’s invoiceto the United States

Ian?u_age which reasonablydicates the buyer’s reason for holding up his faymen
sufficient.” Uniform Commercial Code CommeitDel. Code Ann. tit. 6, 8 2-717.
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Government is an admission that it owes ME#318 million; and (iibecause Boeing has

failed to apportion the $3.8 million in delayrdages and $800,000 dissruption damages.

(SeeDocs. 142, 146). However,taf reviewing the parties’ arguments and exhibits, the

Court finds that Boeing has presented sufficendence satisfying the third element of i
breach of contract countgaims, thus establighg its prima facie case.

I Whether Boeing’s Invoiceto the United States

Government is an Admissidhat Boeing Owes MDHI

$3.8 Million
MDHI argues that Boeing's counterclairfasl because Boeing represented to tl
United States Government that its produttamsts included the $3,808,775 that Boei
has refused to pay MDHI, thagmitting that it owes MDHI this sum. (Docs. 142 at

146 at 9). According to MDHBoeing never informed the govenent that it withheld this
sum from MDHI. (Doc. 146 at 9). “Given Boeing'’s representation to the USG that its (
included the full amount of its MDHI contragttMDHI asserts that “Boeing cannot nov
avoid paying the remaimg $3.8 million owedo MDHI without violating the False Claims
Act.” (1d.).

In its Response and at oral argumenteiBg avers that it accurately reported i

contractual obligations in connection witletAH-6i program to the government, including

the price it has not paid to MDHI. (Doc. 137 at 12). Moreover, Boeing does not dis
that it owes MDHI for its productsSgeid. at 10 (“Boeing owes MHI for its products,

but what Boeing owes is sdgjt to the offsets the contraoermits.”)). Rather, Boeing
contends that MDHI's argument here ignothe “clear contract provisions justifying
Boeing’s offsets.” Id. at 12). Indeed, Boeing clarified at oral argument that it is

asserting that it does not have to pay th& $dllion owed to MDHIin some way, shape
or form, but that those invoiced amountsrasecurrently due and payable because Boe
has a contractual right to offs@therefore, Boeing statesathits counterclaims for more

than $6 million dollars in danges will be offset, dollar fadollar, by MDHI's $3.8 million

in invoices. The Court does not agree witbMl that this “admission” on Boeing’s part
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entitles MDHI to summary judgment, especialliven the Court’s prior determination),
suprg that there is a genuine dispute of maiefact as to whether MDHI substantially
performed (and/or materially brefzed) the contracts at issue.

As to MDHI's accusation that Boeing hemlated the False Claims Act and that
this alleged violation also somehow entitBHI to summary judgrant, the Court again
disagrees. Rather, “[i]f, as Mill apparently contends, Bag misled its customer, theg

appropriate remedy would be for the customeeseek a refund—not to allow MDHI tg

obtain a windfall.” (Doc. 137 at 12). As Bogl so aptly put it at oral argument, MDH|
does not get a get-out-of-jail free card Bbeing allegedly said something to the
government which wasn't true.

In response, MDHI asserts that bezau‘Boeing seeks an ‘equitable price
adjustment,” which, as the m& suggests, depends on tlygiiges of the situation[,]”

113

Boeing must have “acted fairly and withoutdichor deceit as to the controversy in issue
(Doc. 142 at 6 (quotindPrecision Instrument Mfg. Cov. Auto. Maih Mach. Co.
324 U.S. 806, 814-15 (1945Y) Nevertheless, as Boeingipts out, (Doc. 137 at 12),

MDHI fails to point to anyauthority demonstrating th&oeing has committed a Fals

D

Claims Act violation or son@w violated procurement reguions by not reporting to thg

government the contractual offsetsdeks in litigation with a sub-contract8rMoreover,

20 Althou\%/h MDHI citesTransfer My Timeshare, LLC v. Selw&jpo. CIV. 08-CV-
118-JL, 2009 WL 3271326, at *®.N.H. Oct. 9, 2009), an®4S Technology LLC v.
Massachusetts Technology Park Co89 N.E.3d 728, 742-43 @48s. 2_018%, IN support
of its argument that one who comes to then€m equity must cme with clean hands,
neither of these cases demonstrate how Boeaxgisns here rose to fraudulent, unfair, or
deceitful conduct. ITransfer My Timeshare, LL@or example, theaurt determined that
the defendant was barred by the doctrine oflaarc hands to her right to recoupment
because she had embezzled more tharDkb30 cash and contract rights from the
corporation.Transfer My Timeshare, LLLQ0O09 WL 3271326, at *4Therefore, the Court
determined that allowing the defendant to grthe inflated price of her interest would
have essentially rewarded her for concegalher misconduct and denied the award |as
manifestly unjustld. In G4S Technology LLGhe court merely noted the importance pf
clean hands in determining equitable rfeliexder the doctrine of quantum merulit,
ultimately concluding that #re was a genuine dispute raaterial fact on the quantum
meruit claim.G4S Tech. LLC99 N.E.3d at 742.

21 AIthough MDHI cites td.amb Engineering & Condiction Co. v. United States
58 Fed. Cl. 106, 110-11 (2003), for support, tiourt’s conclusion theris inapposite to
the case at bar. There, the caletermined that the plaintiff violated the False Claims Act
by certifying that its subcontractors had beeid pahen the contractor knew they had ng

—+
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the Court is unconvinced that Boeing acteddraently, deceitfully, or unfairly by seeking

its contractual right to offset. Finally, becal&®eing’s contract with the U.S. Government

had a firm, fixed price that was set bef@®eing withheld any payments from MDHI to

offset its damages, Boeing claims it contat have recovered more from the Government

than it was entitled. (Docs. 131 12; 138 at 6  )J0For these reasons, the Court declin

to grant summary judgment in favor dDHI based on these arguments.

il. Whether Boeing Failed to Apportion its Delay and

Disruption Damages

MDHI next argues that it is entittedo summary judgment on Boeing's

counterclaims becaudgoeing failed to apportion its deages to account for delay an

disruption costs Boeing itself caused, or tvate caused by suppliers other than MDHI.

(Docs. 142 at 6, 146 at 10h opposition, Boeing assertsatht “has apportioned damage

through the expert report of Ms. LeeVan, ovbarefully included the costs caused by

MDHI's performance failures andxcluded costs that could not be tied back to the
performance failures.” (Doc. 137 at 13). EirBoeing sets forth evidence that althoug
Boeing’s contract with the government deliver 24 helicopters was for approximate

$235 million, Boeing incurred costs amountilogmore than $26enillion. (Doc. 138 at

6 9 10). Consequently, Boeing lost approxiely $25 million on this contract. Of the

amount lost on this contract, Boeing statex thallocated just a small fraction to MDHI
each item of which was specifienith particularity in MsLeeVan’s report. Although
MDHI replies that Boeing’s damages claim“@n all-or-nothing proposition” assuming
that “MDHI is 100% to blame for all allegedldgs and disruptions in delivering aircrat
to the USG by July 2017[,]” (Doc. 142 at 5), éog reiterated at oral argument that it

Id. The court determined that the plaintifad satisfied the “knowingly” requirement

necessary to find a violation of the False @&iAct by inserting clauses in its subcontrad

Browdln for it to retain fads in violation of the Fedal Acquisition Regulation and
rompt Payment Act (which require that soifiitactors be paid within seven days), and

certifying its final progress billing despite stil&ving failed to pay its subcontractoic.

In contrast, here, Boeing does not dispute ithaives MDHI the $3.8 million included in

its costs to the government but does dispudéettiis amount is curngly due and payable.

&Doc. 137 at 10, 12). Thus, the sitwatihere is quite Uike the case ihamb Engineering
Construction Co
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not claiming that 100% of its losses ar®MI’s responsibility, but, rather, claiming that

100% of the losses caused BDHI should be MDHI's rgponsibility. According to
Boeing, Ms. LeeVan ties 100% of the dayea Boeing requests from MDHI to MDHI’s
purported performance failures.

Second, Boeing presents esiite that Ms. LeeVan cddsred, and rejected, som
other possible causes of delageé€Doc. 128-4 at 814, Leeah Dep. 247:21-248:6 (whe
asked whether Airframe 24 was missing other @ifparts that may have caused the eig
month delay, Ms. LeeVan respied that “there were no parts that Boeing could not h
a work around for in ordeo deliver Aircraft 24.”)%? Citing United States v. Sierra Pacifid
Industries MDHI responds that “Ms. LeeVan®nclusory, self-serving statement do¢
not create an issue of fact in the facespécific, undisputed evidence of delay caused
Boeing and other suppliers that was factored into her analysidJnited States v. Sierra|
Pac. Indus.879 F. Supp. 2d 1128, 1137 (E.D. &l12) (expert’s “conclusory” and “self-
serving” declaration, in which expert diddnprovide any basis for his alleged person
knowledge” was insufficient tovercome summary judgmeniot only is the evidence of
delay to which MDHI refers clearly “disputédbut, unlike the expert’s declaration at issu
in Sierra Pacific IndustriesMs. LeeVan’s statement cogrned the expert report whicl
she authored and the metlotmby behind that report—matte undeniably within her
personal knowledg&eeRodriguez v. Airborne Expresz;5 F.3d 890, W (9th Cir. 2001)
(“This circuit has held that self-serving afivits are cognizabl® establish a genuine
issue of material fact so loras they state facts based on personal knowledge and ar

too conclusory.”). Nor does Ms. LeeVangatement prove too conclusory, as s

specifically notes why she rejected other cao$eelay. Accordingly, the Court finds that

there is a genuine dispute of material fadbashether Boeing accounted for other sourg
of damages.

In arguing that Boeing failed to apportiots damages, MDHI states that th

22 Boeing repeatedly assertsthits delay damages claisibased only on MDHI's
late delivery of Airframe 24, and the facatiMDHI delivered Airframe 24 without critical
assembles. (Doc. 138 at 14 | 28).
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v

“evidence indisputably shows tHabeing and other supplierseeait least partly responsiblé¢
for Boeing’s delivery delays,” thus making &og’s $6.2 million damages claim “fatally
uncertain and speculative.” (Doc. 142 at B).support, MDHI refers to what it callg
“undisputed evidence” which allegedly “demtmagses that Boeing's production process
was consumed with problems created by Bgeind suppliers other than MDHI from the
beginning to the vergnd of the AH-6i prograf]” (Doc. 146 at 6+ (citing Doc. 147 at
8-9, 13-19 qY 21-22, 37-55, 58¢e alsdoc. 147 at 11 T 28). MDHI also points out

that, “[b]y the end of the program, Boeing attributed 6,795 rework hours to itself and jpthe

suppliers, more than foutimes the rework hours it ascribed to MDHILId.(at 6
(citing Doc. 147 at 13 | 35)).

Although MDHI claims that tis evidence is “undisputedBoeing actually disputes
each and every “fact” on which MDHI relies as support for its failure to apportion
argument, or else clarifies why MDHI'statements are incomplete and therefqre
misleadingCompargDoc. 147 at 8-9, 11, 13-1§ 21-22, 28, 37-55, 5With (Doc. 138
at 10-12, 14, 16-26 1 222, 28, 37-55, 57). Meover, while MDHI believes it to be
significant that Boeing attributed to itsatfiore than four timeshe rework hours it
attributed to MDHI, (Doc. 146 at 6, 1titing Doc. 147 at 12-13 11 34-35)), “Boein
disputes that comparing rework hours attrdolito Boeing versuswrk hours attributed
to MDHlI is relevant to Boeing’s delayas[,]” (Doc. 138 at 16 1 34—35). Rather, Boeing

«Q

states that its “rework hours reéited in the cited data includdl issues identified on
Boeing’s production line, whereas those atttdinle to MDHI include only those identifiec
after delivery—omitting all those non-gdormances that MDHWvould have identifiedn
its production linghat Boeing may or may hbave been notified of.'1d.). Accordingly,

Boeing counters that MDHI'S$actual challenges” to Boeingydamages calculations ar

11%

actually based on disputed facts” and, ¢fere, inappropriate for resolution through

summary judgment. (Doc. 137 88). The Court agrees. To the extent that MDHI claif

>
2]

that Boeing’s own conduct, or that of darthparty, contributed to Boeing’s damage

U)

MDHI is free to challenge Boeing’s damage calculations at t8Bak Pfizer Inc. v.
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Advanced Monobloc Corp.No. 97C-04-037-WTQ, ¥® WL 743927, at *12
(Del. Super. Ct. Sept. 2, 1999) (recognizithgat “apportionment’is synonymous with

“proximate cause,” and stating that “[u]nléle evidence is undisputed and the infereng

are plain and not subject to reasonable dahbt,question of proximate cause is for ti
trier of fact.”).

Under Delaware law, Boeing “must projitss] damages with a reasonable degr
of precision and cannot recover damages #nat‘merely speculative or conjectural.’
Kronenberg v. Katz872 A.2d 568, 609 (Del. Ch. 2004) (quotibgskowski v. Wallis
205 A.2d 825, 826 (Dell964)). However, Boeing is “noéquired to establish a specifi
dollar amount of damages” survive summary judgmenn re Cencom Cable Income
Partners No. 14634, 1997 WI666970, at *12 (Del. Ch. Ocl5, 1997). Rather, Boeing
“need only present some&redible evidence hbugh disputed, that supports a claim f
damages.d. Boeing claims it has “donest that in the expereport of Cheryl LeeVan,
who relies on admissible evidence and testiynto calculate Boeing’s damages in th
case.” (Doc. 137 at 13). According to BoeiMg. LeeVan’s report “discusses in detail th
‘credible evidence’ of damages on which sHeese and the jury would be entitled to rel
on her testimony to issue a substardeinages award” in Boeing’s favold)).

Boeing's $3,791,421 delay chaiis based on MDHI’s alleged failure to deliver g
24 fuselages in accordance with the contrdadesivery dates, anthe additional work
scope required by Boeing as a result of thisyd€@oc. 127-8 at 33—34). Boeing avers th
timely and regular delivg of the airframes was critical the assembly process becau
the airframe was the starting point from which Boeing would buédaircraft. (Doc. 138
at 3—4 1 1). According to Ms. LeeVan, “[agsresult of MDHI's delay in delivering
airframes as well as its failure to complete thquired work scope on aircraft 24, Boeir|
had to maintain program support staff foraaditional eightmonths longer than planned.
(Doc. 127-8 at 35). “The canuing AH-6i program staff wodl have otherwise transferreg
to work on other Boeing programslt( at 35-36). Therefore, in her report, Ms. LeeV;

“quantified the cost to Boeingf extending the AH-6i progm schedule eight months fron
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August 2017 through March 20[1]8 and determined that thiesulted in $3791,421 in

performance extension costkl.(at 36).

Ms. LeeVan also discusses in her report the basis for Boeing’'s $799,456 cumulati\

disruption claim, stating that “Boeing&AH-6i production line experienced cumulativ
disruption as a result of MDH failure to deliver airfram&8 and forward on schedule g
even commit to a defined delivery schedu (Doc. 127-8 at 31). “This disruption
manifested in (i) inability to plan due to ecertainty in future deliveries; (ii) having

airframes arrive in bunches and not in a cadefasluion; (iii) inabilityto takt as planned;

(iv) laying off workforce or moving workerto other programs; (v) re-hiring and re-

training workforce; and (vi) ndgtaving other MDHI supplied pis available for assembly.”

(Id.). Ms. LeeVan determined the impact BIDHI's failure to deliver airframes on

schedule on Boeing'’s factory hours by analyZegjual performance of the structural and

final assembly work byaircraft compared to a learning curveld.]. After evaluating
Boeing’s actual productivityon aircrafts 13 through 22, MkeeVan states that shg
“developed a learning curve based on actudbpmance of scheduled wofor aircraft 13
to 22.” (d.). Then, Ms. LeeVan explains that she “plotted this learning curve to aircr
through 24 to determine the expected numbie scheduled work hours had Boein
achieved the learning curve diening with aircraft 8. Ifl. at 32). Based on this
Ms. LeeVan determined how many hours Bgespent on scheded work above the
learning curve on aircrafts 8 through 24, anerélafter found that this excess number
hours cost Boeing almos880,000. (Doc. 127-8 at 32).

While MDHI argues that Boeing’s damages counterclaims are “uncertain
speculative,” Boeing potrs out that Ms. LeeVan “estaliliss a direct causal link betwee

MDHI's delay in delivering ahort-shipped Airframe 24 andl af Boeing’s claimed delay

costs.” (Doc. 137 at 14 (citing Doc. 138 atf128)). Boeing further states that Ms. LeeVan

also “establishes a direct causal link betweenrtipact of MDHI’s d&ays in its shipments

of Airframes 2—-24 on the ‘learning curve’ 8oeing’s assembly line laborers and the

cumulative disruption claim she derived fropphcation of standard regression analysis
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principles.” (d. (citing Doc. 138 at 24-25 { 56)). Maover, Boeing pointsut that the

Defense Contract Audit Agency “states tlthsruption or loss or efficiency can b
measured using ‘should cost analysisnpared to direct labor hours.Td( at 15 (citing

Doc. 138 at 25-26 1 56)).

Boeing has set forth a model of damages sufficient to overcome a motio
summary judgmer® Although MDHI raises severdiactual challenges to Boeing’s
damage calculations, MDHI has not set fatdamages expert that rebuts Ms. LeeVa
model. For these reasons, the court finds tetuine issues of rtexial fact remain
regarding the appropriate measure of damages in thisesén re Reliance Sec. Litig
135 F. Supp. 2d 486,10 (D. Del. 2001)Reiver v. Murdole & Walsh, P.A.625 F. Supp.
998, 1009 (D. Del. 1985) (“There remain a nuntiifdactual issues bearing on the measy

of contract damages which this Court camesblve on a motion for summary judgment.”).

In conclusion, the Court finds that &ag has presented credible evidence
damages, and that MDHI’s factual challengeBoeing’s damages calculations cannot
resolved at summary judgmertccordingly, MDHI's Motian for Summary Judgment is
denied as to Boeing’s Td and Fifth Counterclaims.

B. Boeing’'s Sixth Counterclaim for Breach of the Implied Covenant of

Good Faith andFair Dealing

Boeing’s Sixth Counterclairalleges that MDHI breached the implied covenant
good faith and fair dealing by:
a. failing to issue joint, writte notice to third parties stating

that they can work witiBoeing on the MELB and AH-6i
helicopter lines; b. maliciouslyand unfairly influencing

23 MDHI also contends that Boeing's dages claim lacks any basis in law or fas
because: Boeing’s “$3.8 million delay clainst® on the false premise that Boeing w
unable to decrease its levels of suppoffisaduring slow periods caused by delay;” an
(i) because Boeing’'s cuntative disruption claim is “ased only on inadmissiblg
conﬁcture by Boeing’s damages expert.” (Dat6 at 10). As the Cotialready finds that
MDHI's factual challenges to Boeing’s da calculations cannot be resolved
summary judgment, the Courtewenot reach these argumemts. with the other factual
challenges MDHI asserts, the appropriee! of staffing andhe methodology behind
Ms. LeeVan’s report ultimately present factuaplites that should besolved at trial.
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Boeing’s ability to obtain p#s from other suppliers or
distributors for the MELB and AHsi helicopter lines; c. failing
to deliver timely, conformingproducts to Boeing for the
MELB and AH-6i helicopter lies; d. breaching its warranty
obligations for the MELB and AH-6i helicopter lines;
e. refusing to return parts Boeing that Boeing owns or has a
right to control and possesshereby converting them;
f. damaging Boeing’s businesgprtaation with its current and
potential customers; and g. gesléy acting with an objective
to undermine Boeing'’s efforts slat MDHI could promote its
own MD540F helicopter over the AH-6i.

(Doc. 16 at 33—-34 11 148-60'he Court’s Order ruling on MDHI's Motion to Dismis{
determined that while this 8h Counterclaim failed witltregard to the AAA, Cross
License, LTRC, and GP1, itsived with regardo the 2015 MOA. (Doc. 50 at 14).

Although MDHI asks that the Court gtasummary judgment in its favor “on al
claims and counterclaimsMDHI makes no argument as to why there is no genu
dispute of material fact regarding Boein@sth Counterclaim for breach of the implie
covenant of good faith anfhir dealing beyond those wdm MDHI also makes as tg
Boeing’s breach of contract counterclaindsccordingly, the Cour declines to grant
summary judgment in MDHI’'s favarn Boeing’s Sixth Counterclaim.

C. Boeing’'sSeventhCounterclaim for Conversion

Conversion is the “intentional exercigedominion or control over a chattel whicl
so seriously interferes with the right of anatke control it that te actor may justly be
required to pay the other tif@ll value of the chattel.Focal Point, Inc. v. U-Haul Co. of
Arizong 746 P.2d 488, 489 (Ariz. Ct. App. 1986)As “[c]onversion is an offense agains
possession of property[,]” the claimant mushdestrate “that at the time of the conversic
he was in possession of the property or argtled to the immediate possession thereo
Empire Fire & Marine Ins. Cov. First Nat. Bank of Arizonab46 P.2d 1166, 1168
(Ariz. Ct. App. 1976).

24 Arizona law applies to Boeing’s @enth Counterclaim for conversion|

(Doc. 50 at 14).
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Boeing alleges that MDHI is unlawfyllin possession of defective AH-6i part
returned to MDHI for repairas well as other parts furnishéy Boeing as contractot
furnished equipment (“CFE”) fanstallation by MDHI on thdinal airframe. (Doc. 16 at
34 11 152-56). Specifically, Boeiafjeges that MDHI has failed to return a hub assemk
several defective AH-6i parts, a defective AHtail boom, and several pieces of CFE fq
the final airframe, including a left hand vertiéa@me, a base plate, and the closeout paf
(Id. at 22-23 11 72-90). MDHI adtted that it is in possession of the tail boom, the ¢
hand vertical frame, the base plate, anel ¢loseout panel. (Doc. 57 at 11 ¥ 85, 8

According to Boeing, MDHI'sintentional exercise of dominion and control over the

parts (and failure to return them) has selyeirgerfered with Boeing’s ownership rights

and its right of controhnd possession. (Doc. &6 34 11 152-56%. As a result, Boeing
asserts that it was damaged because itfar@®ed to procure a commercial tail boon
perform modifications of this tail boom fd the AH-6i aircraft, and incurred costs t(
certify the modified tail boom for use on thecraft. (Doc. 127-8 at 27-28). Boing als
claims that it incurred costs to replace partd there sent to MDHI for repair under th
warranty clause of GP1 but thstDHI has failed to return.lqd. at 28). Finally, Boeing
asserts that it was forced teplace the left hand verticklhme, the right hand vertica
frame, the base plate, and the closeout parsder to complete Airframe 24, resulting i
increased costsld, at 28;see alsdocs. 16 at 23 {1 88-90).

MDHI contends that Boeirg refusal to pay MDHI th “$3.8 million for meeting
certain production milestones relieved MDHI of any obligation to deliver a few final g
for the avionics shelf of airaft 24, and to repair andtwen certain warranty parts.”
(Doc. 142 at 11). According tdDHI, Boeing's failure to pg this $3.8 million constituted

a “material breach,” thereby relieving MDHf its remaining comactual obligations.

251n its Answer, Boeing states that cemtiitial deliveries of the AH-6i from MDHI

did not constitute final acceptee or “contractual delivgt because the parts were

“incomplete and nonconforming.” @2. 16 at 4 1 29). Boeing ma this statement to argus
that certain payments were not due to MDAticordingly, any AH-6parts that were nevel
“contractually delivered” and sent back tdM| for repair were never owned by Boein
and thus would not qualify for a claim of conversided¢Doc. 50 at 14 n.3).
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(Doc. 146 at 16). Nevertheless, there is a gendispute of material fact as to wheth

Boeing’s failure to pay the $3.8 million imvoices constitutes a material breach. P

Section 20 of the H900, Boeing had the rightextend the delivery payment terms in

accordance with thength of any MDHI performance lg's. (Doc. 138-at 5). Moreover,
Article 12 of GP1 requires thlDHI continue its performase despite any dispute tha
arises under the contracts. (D&27-1 at 46). For these reas, the Court denies MDHI's
Motion for Summary Judgmeph Boeing’s Seventh Counterclaim for conversion.

D. Boeing’'sEighth Counterclaim for Tortious Inte rference with Contract

and Business Expectancy

To prevail on its Eighth Coterclaim for tortious intderence with contract and
business expectancy under Arizona law, Boemgst prove: (1) “the existence of a vali
contractual relationship or bngss expectancy”; (2) “thmterferer's knowledge of the
relationship or expectancy”; (3) “intentionatenference inducing arausing a breach of
termination of the relationship or expectahcgnd (4) “resultant damage to the part
whose relationship or expegcicy has been disrupteddiller v. Hehlen 104 P.3d 193, 202
(Ariz. Ct. App. 2005) (quotingVallace v. Casa Grande Union High Sch. Dist. No. 82
of Governors 909 P.2d 486, 494 (Ariz. Ct. App. 99)). The interference also “must b
‘improper’ before liability will attach.”ld. (citing Bar J Bar Cattle Co. v. Page
763 P.2d 545, 547 (Ariz. Ct. App. 1988).

MDHI argues that Boeing’s Eighth Canclaim fails because Boeing “has nq
identified any existing Boeing contracts olatenships that MDHI induced a third part)
to breach or terminate,” nor any evidenttet MDHI interfered with any of these
contractual or business relationships. (D@d6 at 17). Nevertheless, Boeing clear

references its contractual relationship witk th.S. Army, who, in turn, contracted witl

the SANG for the sale of the ZH-6i helicopters which the Pchase Contract concerned.

(Docs. 16 at 15 1 38, 25 1 1AR7 at 17; 13&t 35 {1 31-3FKee alsdoc. 144-3 at 2-26

26 As noted in the Court’s Order rulingn MDHI's Motion to Dismiss Boeing’s
counterclaims, Arizona law applies to Bog’s Eighth Counterclaim. (Doc. 50 at 15).
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(evidence of Boeing’s contract with thg.S. Army for the sale of the 24 AH-6
helicopters)). Not only dod3oeing claim that MDHI repeatdtold the U.S. Government
that Boeing did not have theght to build the AH-6i, but Being also asserts that MDH

“disparaged Boeing in direct communicats with the government about the AH-6i

program.” (Doc. 138 at 35-36 Y 31-33).support, Boeing citean email chain from
December 2016 where the Army’s Assistant Product Diréotdhe AH-6i alerted Boeing
that “MDHI is claiming that the fuselage ldgs are Boeing[’s] fault[.]” (Doc. 138-5 at
39)27 Because “MDHI acted as a subcontractoHoeing on the SAN@ontract,” Boeing

asserts that “there was no legitimate reasoMidoHI to be commurdating with the U.S.

Government on that contract, making thesemmunications particularly egregious.
(Doc. 137 at 7).

Moreover, Boing claims that MDHI intenfed with its business relationships wit
various suppliers and distributord.(at 17). At a conference marly December of 2012
MDHI's CEO Lynn Tilton reportedly told MDHI's supplis that there were “on-going
legal issues between Boeing and [MDHI] otlee manufacturing rights” of certain part
for Boeing’s aircraft. (Doc. 138-4 at 70). WhMs. Tilton did confirm that Boeing hag
“rights to certain part numbers for the MElpBogram[,]” Ms. Tilton “could not provide al
list of those part numbers thBbeing has the rights to.1d). At that same conference
MDHI’'s General Counsel also allegedly infagth suppliers that 8y could not accept
orders from Boeing for any parts everhich MDHI claimed ownership.ld.). Since

Ms. Tilton and MDHI's GenetaCounsel made these statements, Boeing claims

27 Although MDHI objects tdhis email chain as inadmissible hearsay, (Doc. 142

12), a non-movant’s hearsayigence may establish a geneimssue of material fact
grecludlng the 8rant of summary judgmedeeFraser v. Goodale342 F.3d 1032, 1036
7 (9th Cir. 2003)Carmen v. S.F. ( _
2001);Beyene v. Coleman Sec. Servs.,, 1864 F.2d 1179, 118®th Cir. 1988). With
respect to the non-movantevidence offered in oppibi®n to a motion for summar
Juo_lgment, the Ninth Circuit has stated that pioper inquiry is not the admissibility of t
evidence’s form, but rathevhether the contents ofdlrevidence are admissibleraser,
342 F.3d at 1036Gsee alsd~ed. R. Civ. P. 56(c)(2) (“A pty may object that the material
cited to support or dispute adt cannot be presented in anficthat would be admissible in
evidence.”);Celotex Corp.477 U.S. at 324 (*“We do not e that the nonmoving party

must produce evidence in arfio that would be admissible at trial in order to avaid

summary judgment.” (emphasis added)).
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multiple suppliers have expressed concern wghing parts to Boeing in light of the
contentious relationship betwe®DHI and Boeing. (Doc.37 at 17). As Boeing points
out, one supplier told Boeing #013 that the legal issubstween MDHI and Boeing “put
Prescott Aerospace in the middle of an isthet we should not have to deal with,
(Doc. 138 at 35 { 26 (citing Doc. 138-4 at 78)cording to Boeing, tis supplier, Prescott
Aerospace, was still refusing to sell Boepayts as of late 201xecause “MD Helicopters
has not given us authorization to sell their parts to Boeifdy.{¢iting Doc. 138-4 at 75)).
Further, another supplier refused to quote Aledts to Boeing under what Boeing states
was “the erroneous belief thiabse parts belonged to MDHIjd(), writing: “[iJt does not
make sense for Kamatics to risk a milliomgMmorth of MDHI business to save Boeing
$10k a unit[,]” (Doc. 144-3 at 35—-36F¢e als@ocs. 138-5 at 2-5; 144-3 at 39). Similarly,
Airheart, a different supplier, was reluctantdiscuss selling its parts to Boeing because
they were following “the dirdgove of MD[HI] that the suppliershould not talk with us at
Boeing.” (Doc. 138 at 35 | 28 (citing Doc. 138-5 at 8-9)).

In its Reply, MDHI counters that thisvidence cited by Boeing fails to support
Boeing’s interference claim bause it merely establishesaththere were “on-going lega
issues between Boeing and [MDHI] over thenmfacturing rights of certain [parts][.]”
(Doc. 142 at 12 (citing Doc. 138-4 at 708ccording to MDHI, giving a third party
“truthful information” to causéhem not to perform a contract or enter into a prospective
contractual relation does not subject thattypdo liability for tortious interference.
(Id. (citing Restatement (Second) of Torts  A1977))). MDHI also states that it i$
entitled to assert its proprietary rights tbose suppliers without being liable for
interference. Ifl. (citing Restatement (Second) ofrf®©8 773 (1977) (no interference by

“[o]ne who, by asserting in goddith a legally protected interest of his own or threatening

=}

in good faith to protddhe interest by appropriate meanggntionally causes a third perso

oy

not to perform an existing contract or enitgio a prospective contractual relation wit
another”))).

Even so, § 773 of the Restatement (Secohd)rts “protects the actor only whel

—
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(1) he has or honestly believes he has a legatiiected interest, (2) which he in good fait
asserts or threatens to protect, and (Ihheatens to protect it by proper mear&ibw v.

W. Sav. & Loan Ass;n730 P.2d 204, 212-1@riz. 1986) (citingMcReynolds v. Shqrt
564 P.2d 389, 3D(Ariz. Ct. App. 1977)). Here, there@gars to be a dispute as to wheth
MDHI asserted its legally protectable intet®“in good faith” and threatened to prote

h

er
Ct

that interest “by proper means” as MDihrned suppliers not to accept orders frc]m

Boeing for any parts over which MDHI chaed ownership, but yet MDHI was unable

precisely confirm which parts it ownedSdeDoc. 138-4 at 70 (letter from Presco
Aerospace reporting that MDHI's CEO and GeheCounsel “stated that while Boeing
does have rights to certain part numbfensthe MELB program,” MDHI “could not

provide a list of those part numbers that Bgehnas the rights t0”)). ABoeing’s evidence

illustrates, these warnings from MDHI eveeterred various suppliers from selling tlo
u

Boeing parts which Boeing legally owned mgendering a directive that suppliers “sho
not talk” with Boeing at all for fear of percussions from MDHI. (Doc. 138 at 35 28
Thus, Boeing asserts that MDHI “wrongly talaird-party suppliers of AH-6i parts thal
they [cannot] supply such parts to Boeing.bD 137 at 2). Accordingly, the Court find
that Boeing has presented su#ici evidence to create a gamidispute of material fact
as to each of the first threeeglents required to prove tortiouerference, in addition to
the fifth element (i.e., whether MDHI acted improperigeeBar J Bar Cattle Cq.763
P.2d at 547Snow v. W. Sav. & Loan AssT30 P.2d 204, 211 (Ariz. 1986).

As to the fourth element @ claim for tortious interferece, “resultant damage tc
the party whose relationship orpectancy has been disruptetiller, 104 P.3d at 202,
Boeing acknowledged at oralgument that it has not yetgsented any evidence of actu
damages, but contends that it is entitledntminal damages for MDHI’s intentiona|
tortious interference. Nominal damages ‘aérivial sum of money awarded to a litigan
who has established a cause of action bt mat established that he is entitled
compensatory damages.” Restatetr{&econd) of Torts § 907 (1979).

It is true that tortious interference is martentional tort “in the sense that [MDHI]
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must have intended faterfere with [] [Boeing’s] contracdr have known that this result
was substantially certain to Ipeoduced by its conductSnow 730 P.2d at 211 (citations
omitted);seeSafeway Ins. Co. v. Guerrerb06 P.3d 1020, 1030 (&ri2005) (referring to
tortious interference with contractualations as an “intentional tort”pube v. Liking

167 P.3d 93, 100 (Ariz. Ct. App. 2007) (nefeg to tortious interference with businegs

expectancy as an “intentional tort”); Restatement (Second) of Torts § 774A, cmt. a (nnotin

that the tort of interference with contraot prospective contractual relation “is an
intentional one”). “In a number of common lawtians associated with intentional torts,
the violation of the plaintiff's right has gendélyabeen regarded as a kind of legal damape
in itself. The plaintiff who provean intentional physical tort tine person or to property
can always recover nominal damagdsehz v. Universal Music Corp815 F.3d 1145,
1157 (9th Cir. 2016) (quoting 3 Dan B. Dobbs etEhe Law of Tort§ 480 (2d ed. 2011)).
Moreover, “[t]he tort needot be physical in order t@cover nominal damagesdd.

Even so, nominal damages are only awatdezhses where “harm is not requisite

to a cause of action.” Restatement (Secarfdjorts § 907 (1979). Comment a to section

907 explains that “[ijlactual damage is necessary to the cause of action, as in negligenc

nominal damages are not awardét Significantly, actual damagesre an essential

element of a cause of actitor intentional interferenc&eeMiller, 104 P.3d at 202 (“To

establish a prima facie claim for tortious interference with contract, a plaintiff must

show . . . resultant damage to the parntkiose relationship or expectancy has been
disrupted.”) (internal quotations omittedphanay v. Chittenden563 P.2d 287, 291
(Ariz. 1977) (noting that the claimant must/Rasustained “actual damages” as a result of
the tortious interference). Therefore,ddty may not seek nominal damages here.
MDHI claims that it is efitled to summary judgment ddoeing’s counterclaim for
tortious interference because “Boeing has faitegdrovide, through itexpert witness or

otherwise, any calculation or evidence addmages suffered as a result of MDHI|s

~ 28 See Dixon v. City of Phoeni845 P.2d 1107, 1116 (&. Ct. App. 1992)
(“A%Hzo_?a S:ourts generally ftow the Restatement in the sdnce of controlling Arizona
authority.”).
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purported tortious interference.” (Doc. 146 a}.1i its Statement of Facts, Boeing poin
to Ms. LeeVan’s expert report, which detaile more than $6 mibin in damages allegedly
suffered by Boeing as a result of MDHI's amy performance failuresmd torts.” (Doc. 138
at 36 § 34). As to Boeing’s tortious interénce counterclaim in particular, howevsg
Ms. LeeVan merely states that “MDHI®ntinuing interference with Boeing's suppl
chain has led to the neddr Boeing to perform unexped planning and increase
coordination activities with Borg’s supply base.” (Doc. 123 -at 38). Ms. LeeVan alsag
notes that she “expect[s] to analyze anyaased costs as additional information becon
available.” (d.).

Ms. LeeVan’s mere “conjecture speculation will not suffice Andrew Brown Co.
v. Painters Warehouse, InG31 P.2d 527, 531 (Ariz.9%5). “[D]amages which result
from a tort must be establigheith reasonable certaintyMcClaran v. Plastic Indus., Inc.
97 F.3d 347, 361 (9t€ir. 1996) (quotind.indy Pen Co. v. Bic Pen Cor@82 F.2d 1400,
1408 (9thCir. 1993),abrogated on other grounds bwrdarth, Inc. vSun Earth Solar
Power Co, 839 F.3d 1179 (9th Cir. 2016pee alsdSoilworks, LLC v. Midwest Indus
Supply, InG. 575 F. Supp. 2d 1118, 1128 (D. Ar008) (“To prevail on its tortious

interference claim, [claimanthust establish its damages with ‘reasonable certainty.

(citing S. Union Co. v. Sw. Gas Cord80 F. Supp. 2d 1021050 (D. Ariz. 2002)).
“Damages that are speculativemote or uncertain may notrfo the basis of a judgment.’
Soilworks, LLC575 F. Supp. 2d at 1128uotingCoury Bros. Ranches v. Ellsworé#i6
P.2d 458, 464 (Ariz. 1968)). Rather, a “r@aable basis of computation” must exist |
award damagesoilworks, LLC 575 F. Supp. 2d at 1128 (citikgastman Kodak Co. of
New York v. S. Photo Materials C873 U.S. 359, 379 (1927)).
Not only does Ms. LeeVan not suggest an amount of damages attributal
MDHI’s alleged tortious interference, but diads to provide any deaulations or evidence
supporting her statement that DM I’s continuing interferenceith Boeing’s supply chain
has led to the need for Boeing to perfarnexpected planning amtcreased coordination

activities with Boeing’s supply base.” (Dot27-8 at 38). For these reasons, Boeing
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evidence falls short of meetingetiheasonable certainty stande@deSoilworks, LLE575
F. Supp. 2d at 1128&ranting summary judgment inviar of defendant on plaintiff's

tortious interference claim because plafntifas unable to establish its damages w

reasonable certainty where plaintiff not onlyst#anable to articulate any facts” regarding

the bids or sales allegedly lost as a resuthefdefendant’s conduct, but also unable °

estimate the amount of damages allegedlysed”). The Court accordingly will grant

summary judgment in favor of MDHI on Bmg’'s Eighth Counterclaim for tortious
interference with contra@nd business expectancy.

E. Boeing’s Ninth Counterchim for Declaratory Judgment

In its Ninth Counterclaim, Boeing seeks declaratory judgment pursuan
28 U.S.C § 2201 and A.R.S. § 12-188Xeqas to the following:

a. The AH-6i is a MELB Aircraftas defined in the Cross
License, and MDHI must ceaseyarepresentations or conduct
that suggests otherwise;

b. Because the AH-6i is a MELB Aircratft, itis in Boeing's
exclusive Field of Use underedlCross License and outside of
MDHTI’s Field of Use;

C. Because the AH-6i is in Boeing's exclusive Field of Use
under the Cross License, MDI#l prohibited from supporting
or servicing it (or competing Wi Boeing to do so) without
Boeing’s permission;

d. MDHI has a contractual dutyo issue joint, written
notices to third parties makingedr that that they can work
with Boeing on theAH-6i helicopter line;

e. MDHI has a contractual duty to abstain from any
actions that impede Boeing’sililly to obtain parts from other
suppliers or distributors for the AH-6i line;

f. Boeing owns all of the rights to manufacture MELB
Aircraft under the AAA and Cross License;

g. Boeing had the contractual right to modify the payment
terms under H900 as a result of MDHI's delays; and

h. Boeing has the contractual right to offset its costs
resulting from MDHI's delayand disruption to the AH-6i
program against any outstanding invoices of MDHI.

(Doc. 16 at 35-36 1 163-65).
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The Declaratory Judgment Act, 28 U.S.€2)1, confers “on federal courts unique

and substantial discretion deciding whether to deckthe rights of litigants.Wilton v.
Seven Falls Co515 U.S. 277, 286 (199%¢ee alsaGov't Emps. Ins. Co. v. Dizol33
F.3d 1220, 1223 (9th Cir. 1998) (“The [Declary Judgment] Act ‘gave the federal court

") (ay
Pub. Affairs Assocs., Inc. v. Rickov869 U.S. 111, 112 (1962)). “On its face, the statl

competence to make a declaration of rights; it did not impose a duty to do so.

provides that a courtiaydeclare the rights and other legahtions of any interested part)
seeking such declarationWilton, 515 U.S. at 286 (citing 28 U.S.C § 2201(a) (emph3g
added)).

The Court observes that parts “a” throughdffBoeing’s Ninth Counterclaim relatg

to issues covered by the alternative dispetsolution provisions of the Asset Acquisitign

Agreement (“AAA”) and Cross Licensand, thus, are no longat issue in this litigation.
(SeeDoc. 50 at 7-10% As to parts “g” and “h” of Boeig's Ninth Counterclaim, however
MDHI makes no argument exptaing why it is entitled teummary judgment. Part “h"—
which seeks a declaratory judgment that “Bodiag the contractual righd offset its costs
resulting from MDHI’s delay iad disruption to the AH-6i pgram against any outstandin
invoices of MDHI"—appears that it would nessarily be addressed by adjudication of t
existing claims; however, it is unclear whet part “g"—which seeks a declarator|
judgment that “Boeing had the contractughtito modify the payment terms under HO(
as a result of MDHI's delays”™—would be.

Currently, there is a split among districtuets in the Ninth Circuit as to how td

handle counterclaims for declaratory reliefigthare repetitious oksues already before

29 In its Alpr_il 23, 2018 Order, the Court dismissed Boeing’s First, Second,
Fourth counterclaims for breach of the AABreach of the cross license, and breach
GP1, respectively. (Doc. 50 at 7-10, 17). Heere in that Order, the Court exercised i
discretion and chose not to dissiBoeing’'s Ninth Counterclairaither in whole or |nfart.
§See idat 16—17 (citing/Vilton, 515 U.S. at 288Gov't Emps. Ins. Cp133 F.3d at 1223
“The [Declaratory Judgmentfct ‘gave the federal courtsompetence to make 3
declaration of rights; it did not impose a duty to do so0.”)). Althoiigé clear that parts
“a” through “f” of Boeing’s Nnth Counterclaim are no longat issue in this litigation
iven they only relate to claims that the Gaqareviously dismissed, (Doc. 50 at 7-10, 17
the Court will, again, exercise its distom under the Declaratory Judgment Act ar
choose not to dismiss palts’ through “f” because partg” and “h” remain viable.
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the court via the complaimr affirmative defensesSee Sw. Windpower, Inc. v. Imperial

Elec., Inc, No. CV-10-8200-SMM, 201WL 486089, at *3 (D. ArizFeb. 4, 2011) (citing
cases that dismiss such counterclaims disthissing the defend#s counterclaims for
declaratory judgment as “repetitious dfsiies already beforthe [Clourt via the
complaint . . . that willnecessarily be disposed of bjdtplaintiff's] claims”) (internal
guotations omitted)see alscAviva USA Corp. v. Vaziran®02 F. Supp. 2d 1246, 1272
73 (D. Ariz. 2012)aff'd, 632 F. App’x 885 (9th Cir. @L5) (dismissing the defendantg
counterclaims for declaratojydgment upon the plaintiff'smotion for summary judgment
where the defendants failed &how the necessity of daratory judgment on their
counterclaims and where the court determihed these counterclaims would be render
moot by the adjudication of the maintiaa); 6 Charles Alan Wright, et alkederal
Practice & Procedure8 1406 (3d ed. 2019) (discusgithe split among courts and citin
cases). Some courts have cowled that Federal Rule ofviliProcedure 41(a) “contains
sufficient protection for [the] defendant agaifibe] plaintiff's withdrawal and therefore 3
counterclaim for a declaratory judgment involving the same transaction as [the] plair
claim is wholly redundant and does not seamg useful purpose.” 6harles Alan Wright,
et al.,Federal Practice & Procedurg 1406 (3d ed. 2019). Me@ver, this conclusion has
not been widely accepted because it “igndtes possibility that it is very difficult to
determine whether the declarat judgment counterclaimeally is redundant prior to
trial.” Id.

Here, the Court will follow the “saferocirse” by choosing ndb dismiss Boeing’s
Ninth Counterclaim for declaratory judgment as @ourt is unable to say that “there is
doubt” that part “g” of this counterclaim ‘fivbe rendered moot by ¢hadjudication of the
main action.”ld.
V. CONCLUSION
I
I
I
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For the reasons set forth above,

IT IS ORDERED that Boeing’s Motia for Partial Summaryudgment on MDHI’s
Force MajeureDefense (Doc. 123) iIGRANTED to the extent that MDHI will not be
permitted to assert Article 13 of GPItsce majeureexcuse in connection with its claim
or defenses in this case.

IT IS FURTHER ORDERED that MDHI's Motion for Summary Judgmen
(Doc. 146) iSGRANTED IN PART andDENIED IN PART .

MDHI's Motion for Summary Judgment IGRANTED as to Boeing’s Eighth
Counterclaim for tortiousterference with contraeind business expectancy.

MDHI's Motion is DENIED as to: (a) MDHI's breachof contract claim;
(b) MDHI's claim for breach ofthe implied covenant of ga faith and fair dealing;
(c) parts “b” and “c” of Boeing'3 hird Counterclaim for breaadf the LTRC; (d) Boeing’s
Fifth Counterclaim for breach of the 2 MOA and PCC-32; (e) Boeing's Sixil
Counterclaim for breach of the ptied covenant of good faiimd fair dealing; (f) Boeing’s
Seventh Counterclaim for convars; and (g) Boeing’s Nit Counterclaim for declaratory
judgment.

The Clerk of the Court shall nenter judgment at this time.

Dated this 15th day of August, 2019.
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