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ssioner of Social Security Administration Doc.

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Mark Anthony Hazelton, No. CV-17-02650-PHX-GMS
Plaintiff, ORDER
V.

Commissioner  of  Social  Security
Administration,

Defendah

Pending before the Court is claimadark Anthony Hazelton’s appeal of the

Social Security Administration’s (SSA) demn to deny disability insurance benefit
(Doc. 10). For the following reasons, t@eurt affirms the denial of benefits.
BACKGROUND

Mr. Hazelton filed a claim for disabilitypenefits with tle Social Security

Administration on September 26, 2012, alleging that he suffers from degenerative

disease of the lumbar spine and varioother medical conditions. (Tr. 30)
Mr. Hazelton’s claim was denied, and he duetly appeared before Administrative Lav
Judge Earl Cates on June 7, 2016. (T). 1B evaluating whether Mr. Hazelton wa

disabled, the ALJ undertook the five-step sequential evaluation for determ
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disability* (Tr. 14-16).

At step one, the ALJ found that MHazelton had not engaged in substant
gainful activity since the allegeonset date. (Tr. 16). Ategi two, the ALJ determined
that Mr. Hazelton suffers from degenerativecddisease of the lumbar spine with lo
back pain. (Tr. 16-17). Atep three, the ALJ decidedatiVir. Hazelton’s impairments
did not meet or equal the criteria of a listegbairment in the regulations. (Tr. 17). A
step four, the ALJ determined Mr. Hazelton’s residual functional capacity and found
he could perform medium work with various eptens, such as beirgple to sit, stand,
or walk for four hours at one time and up tolsours in an eight hour work day. (Tr. 17|
20). As part of this analysis, the Alcbnsidered the opinion testimony of treatin
physician Dr. Mark Whitaker, examining phgian Robert Gordonand various other
consultative examining physicians and revieyyghysicians. (Tr. 19-20). The ALJ the

determined that Mr. Hazelton is capable pgrforming his past relevant work as

protective signal installer, change person for slot machines, and security consultant.

20-21). Accordingly, theALJ determined that Mr. Hazelton does not qualify f
disability benefits. (Tr. 21).

! The five-step sequential evaluation dfsability is set out in 20 C.F.R

8 404.1520 (governing disability insurance despand 20 C.F.R. 8§ 416.920 (governing

supplemental security@ome). Under the test:

A claimant must be found disabled if she proves: (1) that she
is not present!?_/ engaged in astantial gainful activity[,] (2)

that her disability is severend (3) that her impairment meets

or equals one of the specifimpairments described in the
regulations. If the impairment does not meet or equal one of
the specific impairments described in the regulations, the
claimant can still establish a prima facie case of disability by
proving at steﬁ four thain addition to the first two
requirements, she is not ablep@rform any work that she has
done in the past. Once the claimant establishes a prima facie
case, the burden of proof shifts ttee agency at step five to
demonstrate that the claimant can perform a significant
number of other jobs in the t@nal eco_nom¥. This step-five
determination is made on the basis of four factors: the
claimant’s residual functional pacity, age, work experience
and education.

Hoopai v. Astrug 499 F.3d 1071, 1074-75 (9thrCR007) (internal quotation
marks and citations omitted).
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The Social Security Administratiodppeals Council denied Mr. Hazelton’s

request for review. (Tr. 1-3). He filed tlwemplaint on August 72017 to challenge the
denial of benefits. (Doc. 1).
DI SCUSSION

l. Standard of Review

A reviewing federal court will only addretise issues raised by the claimant in tf
appeal from the ALJ’s decisionSee Lewis v. ApfeP36 F.3d 503, 57 n.13 (9th Cir.
2001). A federal court may set aside a denialisébility benefits only if that denial ig
either unsupported by substaneaidence or based on legal errd@momas v. Barnhart
278 F.3d 947, 954 (9th Cir. 2002). The AisJresponsible for resolving conflicts i
testimony, determining credibilitygnd resolving ambiguitiesSee Andrews v. Shalald
53 F.3d 1035, 1039 (9th Cit995). “When the evidence foee the ALJ is subject to
more than one rational inf@etation, we must defer to the ALJ’s conclusioBatson v.
Comm’r of Soc. Sec. Admir859 F.3d 1190, 119¢th Cir. 2004). TIs is so because
“[tlhe [ALJ] and not the reviewing court musésolve conflicts irevidence, and if the
evidence can support either outcome, the amart not substitute its judgment for that g
the ALJ.” Matney v. Sullivan981 F.2d 1016, 101®th Cir. 1992) (citations omitted). A
reviewing court may draw spiic and legitimate inferencesom an ALJ’s decision, but
it cannot speculate on the ALJ’s reasoning okeri@ost hoc rationalizations that attemy
to intuit what the adjudicatanay have been thinking.Bray v. Comm'r of Soc. Seé54
F.3d 1219, 122%th Cir. 2009).
[I.  Analysis

Mr. Hazelton argues that the ALJ failéd support his findig of nondisability
with substantial evidence; gave less-than-deserved weigtgaiing physician Dr. Mark
Whitaker; gave more-than-desed weight to examining pkician Dr. Robert Gordon,;
and failed to appropriately considMr. Hazelton’s daily activities.

A.  Whether the ALJ supported hisdecision with substantial evidence

An ALJ must support a denial of dightly benefits with substantial evidence|.
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Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002Substantial evidence is “mor¢

than a scintilla but lesshan a preponderance.Thomas v. Barnhar278 F.3d 947, 954
(9th Cir. 2002) (gotation omitted). “Substantial evidanis relevant evidence which
considering the record as a whole, a reasonable person might accept as adeg
support a conclusion.d. (quotation omitted). Thereforepurts cannot affirm an ALJ’s
decision “simply by isolating a specifiguantum of supporting evidence.Sousa V.
Callahan 143 F.3d 1240, 1243 (9thir. 1998). Although a\LJ “need not discuss all
evidence presented,” ¢dhALJ may not ignore substantial, contradictory evidence i
must “explain why significant probativevidence has been rejectedCarter v. Colvin
651 Fed.Appx. 721, 723 (9th Cir. 2016) (quotWigcent ex rel. Vincent v. Heck|ef39
F.2d 1393, 1394-9@®th Cir. 1984)); se also Penny v. Sulliva F.3d 953, 957 (9th Cir.
1993) (“our review of the record as a whole indicates that the ALJ ignored subst
evidence on the overatcord indicating that [claimaniyas disabled within the meaning
of the Act”);
For objective medical evahce, the record includesrays of the lumbar sping
taken in December 2012 shawi “marked degenetige disc disease,” (Tr. 373), and
January 2014 MRI showing “severe disgpace narrowing” and “severe lef
neuroforaminal stenosis.” (Tr. 398). TId&J briefly mentioned these tests and the
concluded without discussiothat these two reports supported a medium exertig
limitation with frequent climlng and crawling. (Tr. 18)However, neither Dr. Gordon
nor Dr. Boyack had these repovthen examining Mr. HazeltoiiTr. 377, 411, 419), and
the medical interpretations of those two repauts sparse. Dr. Schultz stated that t
MRI showed “considerable” chge at L4-S1 and L5-S1 arsgrved as a basis for Mr
Hazelton’s pain complaints. (T409). Dr. Whitaker refereed the MRI when he opinec
that the changes at L4-L5 and L5-S1 reabbnaxplained the claimant’s pain, which
according to the pre-printed forhre filled out, was disablgron bad days. (Tr. 402)
Next, the ALJ stated that Mr. Hazeltsnphysical examinaihs showed normal

muscle strength, sensation, range of motand gait. (Tr. 18). Aeview of the notes
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shows that they both support and codith that claim. The ALJ referenced
Dr. Whitaker’s notes that Mr. Hazelton had mait strength and gait, but it also reported
that he had decreased sensatiotine leg. (Tr. 394, 517)The ALJ referenced treatment
notes at the Pain Center of Arizona that Mazelton had normal gait, but also indicated

that he had “joint back paimuscle weakness.” (Tr. 436). The ALJ cited a medical note
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from an emergency room visit for abdomipaln that Mr. Hazelton had normal strength
and normal gait. (Tr. 356)Separate from the notes cited e ALJ, Dr. Boyack noted
that Mr. Hazelton has normal muscle strength,dtso has restrictions in reaching aboye

ninety degrees, and a “slightgntalgic” gait but overall “god balance and capacity ft

O

walk.” (Tr. 376). Dr. Boyacllso noted that Mr. Hazelton “was able to sit comfortably,
get on and off the exam ta&bbn his own without diffickly.” (Tr. 375). Dr. Schultz
noted an antalgic gait and diminished pinssion on his foot. (Tr. 410). Dr. Richar

|®X

Gordon noted that Mr. Hazelton was uncomfdeaditting in the chair for the duration of

the examination, but could walk withoutffdiulty and was “observed standing from g

o

sitting position and sitting from a standinmpsition as well as . . . mounting an
dismounting the examination table without apparestrictions or limtations in thoracic

or lumbar spine range of motion.” (Tr. 443,5). Dr. Gordon also performed a mobilit

<

examination and stated thatrMHazelton expressed pain wighstraight leg-lift greater
than thirty degrees. (Tr.1%). In short, multiple doots examined Mr. Hazelton and
provided varying reports concerning his gsitength, mobility, and range of motion.
The x-rays, MRI, and all of the doctbnsotes support the ALJ’s finding tha
Mr. Hazelton suffers from loweback pain, but none of itooclusively indicates that
Mr. Hazelton suffers from significaly limiting or disabling pain In consideration of the
whole record, a reasonable person couleh@ached the same conclusion as the ALJ
that Mr. Hazelton suffers from degenerativecddisease and is still capable of medium
level work. Mr. Hazelton points out that tbeidence is mixed, but courts must defer o
the ALJ's conclusionwhen the evidence is subfjetco more than one rationa
interpretation. Batson 359 F.3d at 1198. The Court fintteat the ALJ di not err in its
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review of the record.

B. Whether the AL J properly weighed opinion testimony

In general, the opinions of treatinghysicians are givemrmore weight than
examining non-treating physicig, and the opinions of examng physicians are given
more weight than noexamining physiciansSee20 C.F.R. § 404.152@)(1)—(2). In the
case of a treating doctor, an ALJ consideks ldngth of the treatment relationship, ar
the nature and extent of the treatment relationshipat 8 404.1527(c)(2)(i)—(ii). For all
medical providers, an ALJ considers factorshsas whether the praer supports their
opinion with evidence and whether the opinisronsistent with the medical recorhi.
at 8 404.1527(c)(3)—(6). Whersubstantial evidence contradicts a treating doctq
opinion, the doctor’s opion is not entitled t@ontrolling weight. See Orn v. Astryet95
F.3d 625, 632 (9th Cir. 2007)When a treating doctor’'s opom is not contradicted by
another doctor, it may be rejected only by clear and convincing realsbnH.a treating
doctor’s opinion is contradiet by another doctor, it may loejected for “specific and
legitimate reasons supported by substantigdieswce in the recordor so doing.” Id.
(citations omitted).

1. Dr. Whitaker

The ALJ discredited the opinion of ttew physician Mark Whitaker and assigne
it little weight. (Tr. 19). On January 7, 2013k, Whitaker opined that Mr. Hazelton wa
totally unable to work or p#acipate in work related activities(Tr. 400). On January 28

2014, Dr. Whitaker opied that Mr. Hazelton could perform less than sedentary wq

which was defined as some part-time workwork with significant accommodations|.

(Tr. 401). Dr. Whitaker further opined thatrMHazelton could sit, stand, or walk fo
only thirty minutes at a time; and could sit finly three hours, stand for two hours, af
walk for one hour over the course of an ¢igbur day, and wouldeed to lay down for
the rest of the day. (Tr. 4D4Dr. Whitaker alsmpined to various mrictions in lifting
and mobility. (Tr. 402-08).

Dr. Robert Gordon’s opinion contradict&a. Whitaker's. D. Gordon examined
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Mr. Hazelton and opined that he could sianst, or walk for fouhours at a time and ug
to six hours total in a normalgkit-hour work day. (Tr.H47). Dr. Boyack examined Mr.
Hazelton and also contradicted Dr. Whitakeojginion. Dr. Boyack opined that Mr

Hazelton could stand and/or walk for six tghgihours and sit for six to eight hours infa

|-

normal eight-hour work day. (Tr. 378). @mALJ must therefore give “specific ant
legitimate reasons supportelosy substantial evidence ithe record” to discredit
Dr. Whitaker. Orn v. Astrue 495 F.3d at 632. The ALJ provided two reasons for

discrediting this testimony. (Tr. 19). First, the ALJ stated that the medical recorc

showing normal strength, range of motioand gait contradicted the extent of
Dr. Whitaker's proposed limitations. Sexwh the ALJ stated that Mr. Hazelton
controlled the pain with ecservative treatment.

An ALJ may discredit a medical opiniohit is inconsistent with the medica
record. Tommasetti v. Astryé33 F.3d 1035, 1041 (9thrCR008). In Mr. Hazelton’s
case, the ALJ again statedaththe medical record showed “normal muscle strength,
sensation, range of motionnch gait” and cited to the sanfieur parts of the record tg
support this conclusion as he did previgughen consideringhe objective medical
evidence. (Tr. 19). As preswusly noted, the reports in those citations support the
conclusion that Mr. Hazelton suffers froeome pain but is capable of performing
medium work. See suprat Il.A. And, Dr. Whitaker himself noted that Mr. Hazelti]n
had normal strength andiga(Tr. 394, 517).See Tommasetti v. Astrug33 F.3d 1035,
1041 (9th Cir. 2008) (holding that an Almay discount a treating physician’s opinign
when it contradicts his treatment notes).

Next, the ALJ discredited Dr. Whitakergpinion because Mr. Hazelton controlled
the pain with conservative trimaent. Although th bulk of conservative treatment case
law concerns claimant credibility, the Ninthr€lit has discussednservative treatment
in the weight to be given ta treating physician’s reporee Hanes v. Colvir51
Fed.Appx. 703, 705 (9th Cir2016) (holding that arfALJ reasonably relied on

conservative treatment” consisting of “minimaledication, limited injections, physical
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therapy, and gentle exerciséo “conclude that the ssessments of [two treating

physicians] were inconsistent withetlobjective evidenca the record”);see also Rollins
v. Massanari 261 F.3d 853, 856 (9t@ir. 2001) (finding that because a “conservati
course of treatment” is “not the sort of . recommendation[ ] one would expect |
accompany a finding that [thdaimant] was totally disabled,” the ALJ had “provide
adequate reasons for not futtyediting [the treating physen’s] statements”). The ALJ
properly discredited the exteof Dr. Whitaker's opined limitations by referencing th
conservative treatment. In a 2016 visit to the Pain Cestof Arizona, the treatment
notes stated that Mr. Hazelton had taken twedications for irritable bowel syndrom
and 200 mg Advil. (T. 436). The note thestated, “The patient reports adequate p4
relief with current medications. This coursetreatment provides for adequate functio
and continues to maintainein current quality of life.” (Tr. 438). The ALJ properly
discredited Dr. Whitaker’s testimony becawsadence in the recd adequately shows
that Mr. Hazelton controlled his symptomglwelatively conservative treatment.
2. Dr. Gordon
Mr. Hazelton argues that the ALJ ardy assigning too much weight t(

Dr. Robert Gordon. (Doc. 1& 11-12). Althouglan ALJ generally gives more weight

to the opinions of treating physicians than opinions of examirongtreating physicians,
an ALJ may assign more weight to one pbtigs over another when the ALJ concludsg
that the treating physician does not desematrolling weight. 20 G=.R. § 404.1527(c).
Some of the relevant factorscinde whether the opinion is castent with the record as 4
whole, is supported by olggve evidence, or the opininghysician has a specializatiol
in the pertinent field. 20 €.R. § 404.1527(c)(3)—(5).

As described above, the ALJ adequatdigcredited the ¢ating physician’s
opinion and was not required wve it controlling weight. In weighing the opiniof
testimony, the ALJ gave Dr. Gordon’s opn “significant weight . . . based on th
expertise in occupational medicine . . . (Tr. 20). The ALJ alsmoted that medical

records and conservative treatment suppdbiedsordon’s opinion.(Tr. 20). Thus, the
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ALJ gave legitimate reasonsrfgiving significant weight t®r. Gordon’sopinion.
C.  Whether the ALJ appropriately considered daily activities
To assess the credibility of a claimangstimony regardingubjective pain or the

[113

intensity of symptomshe ALJ must first determine wher there is “objective medical
evidence of an underlying impairment whimbuld reasonably be expected to produce {
pain or other symptoms alleged.Vasquez v. Astru®&72 F.3d 586, 59(9th Cir. 2009).
(quoting Lingenfelter v. Astrue504 F.3d 1028, 1036 (9thrCR007)). Then, if there is
no evidence of malingering, the ALJ must gitepecific, clear and convincing reasons’
in order to reject the claimant’s testny about the severitpf the symptoms. Id.
(quotingLingenfelter 504 F.3d at 1036).

As one of the reasons to discredit. Mlazelton’s subjective testimony, the AL
claimed that the “activities odlaily living illustrates a persomore able bodied than
alleged.” (Tr. 19). “An ALJ may discreda claimant’s testimoy when the claimant
reports participation in everygactivities indicating capacitiegbat are transferable to @
work setting.” Molina v. Astrue674 F.3d 1104, 1113 (9thrCR012) (citations omitted).
However, a claimant need nbtegetate in a dark room” imrder to be eligible for
benefits. Cooper v. Bower815 F.2d 557, 561 (9th Cit987). “[C]laimants should not
be penalized for attempting to lead nornliakes in the face oftheir limitations.”
Garrison v. Colvin 759 F.3d 995, 1016 (9th CirO24). Courts and ALJs should b
cognizant of the “critical diffeences between activities ofilgaliving and activities in a
full-time job,” such as “flexibility in sheduling,” ability “to get help from other
persons,” and not being “held to ammum standard of performanceld.

Mr. Hazelton completed a gstionnaire of exertional dh activities. (Tr. 296—

299). In a typical day, he eats, takes a#rpersonal hygiene, reads, watches T.V., and

lays down to nap if needed. (Tr. 296). &laims that he doesome household chores
such as making meals and dusting, but he needs to stop and rest every twenty t
minutes. (Tr. 297). He drivescar when needed, tdoe needs to stop and stretch if he

in the car longer thaone hour. (Tr. 297). He goegsocery shopping ith his mother
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twice per month. (Tr. 297)Separate from the questionggiMr. Hazelton reported mos
of these activities to Dr. Rabarand he also noted that hegularly attends church ang
helps his mother. (TA26). None of these activities aneonsistent with Mr. Hazelton’s
claims that he qualifies for disability benefit¥hese activities are rather limited, and tf
standard of performance and flexibility are diéfiet from those that would be required i
a full-time job. Further, the ALJ statethat Mr. Hazelton’s hobbies of watching
television, reading the biblend using the computer are amsistent with limitations as
alleged, (Tr. 19), but these are all hobbiest ttonform with expectations of someor
who can perform only sedentamprk. The ALJ erred in ik part of the analysis.
1 Harmful Error

If an ALJ errs, the decisiameed not be remanded or resed if it is clear from the
record that the error is rfconsequential to éultimate nondisabilitydetermination.”
Tommasetti v. Astrué33 F.3d 1035, 1038 (9th ICR008) (citations omittedMolina,
674 F.3d at 1115 (an error is harmless @uglas there remains substantial eviden
supporting the ALJ’s decision and the errdoés not negate the lidity of the ALJ’'s
ultimate conclusion”) (citations omitted).

The ALJ provided other valiceasons to discredit MHazelton’s credibility. The
ALJ stated that the “objectvmedical evidence, [and] thedfectiveness of treatment’
also “illustrate greater functional abilities than alleged.” (Tr. 19). As previol

discussedupraat 1l.A-B, the ALJ adequately disssed the objectivaedical evidence

and effectiveness of conservative treattrehen considering Mr. Hazelton’s residual

functioning capacity. The ALJ gave two spec clear, and convincing reasons t

discredit Mr. Hazelton’s subjective testimonjherefore, the ALJ's error concerning Mr.

Hazelton'’s daily activities is not prejudicial.
CONCLUSION
As described above, the ALJ properly reviewed Mr. Hazelton’s claim for sg
security benefits. The Court affirms the decision.
111
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IT ISHEREBY ORDERED that the ALJ’s decision iAFFIRMED. The Clerk
of the Court is directed to enter judgment accordingly.
Dated this 21st day of August, 2018.

Honorable G. Murna Snow
United States District Jue
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