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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Wilton Alexander, et al., No. CV-17-02673-PHX-BSB
Plaintiffs, ORDER

V.

Geraldine A Pauloski, et al.,

Defendants.

Defendants Geraldine A. Pauloski darFarnsworth Realty & Managemer
Company have filed a motion to dismiss Piiffisi claims for failure to state a claim
under Rule 12(b)(6) of the Federal RulesQWil Procedure. (Doc. 18.) Defendant
argue that Plaintiffs’ claims in this mattare barred because thefiould have been
asserted as compulsoocpunterclaims in an earlier ietion action in state court. Id.)
The motion is fully briefed. (Docs. 21, 22For the reasons belowhe Court denies the
motion.

l. Background

On August 8, 2017, Phaiffs Wilton Alexander, Janetta Wagoner, and Rub)
Wagoner filed a Complaintllaging violations of theFair Housing Act of 1988,
42 U.S.C. 88 3601-3619 (Count One), thazédna Fair Housing Ag Ariz. Rev. Stat.
8§ 41-1491.19 (Count Tey, breach of the implied warranof habitability (Count Three),
negligence (Count Four), andtentional infliction of embonal distress (Count Five).

(Doc. 1.) The Complatralleges that in 2015 Plaintiflsntered into a written lease witl
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Defendant Farnsworth Realty & Managem@umpany (“Farnsworth”for property in
Mesa, Arizona. Ifl. at 11 1, 10.) After Plaintiffs t&k occupancy of the property, the

~

had issues with the stove, a leak in the tmatim that was not repaired properly, a roach
infestation, and a malfunctioning dishwasheld. at §§ 11-21.) Platiffs remained in
the property from November 2015, until there were @ted on May 30, 2017, and
vacated the property alune 5, 2017.1d. at § 23.)

Around March 23, 2017, Fesworth served a “10 Day bal Notice” on Plaintiffs.
(Id. at 1 33.) The notice stated that Farnslwoeceived notice that the property was |n
poor condition, was being maintained in ansanitary and hamdous manner due to
heavy clutter, and had a roach infestatiold. &t § 34.) On April 21, 2017, Farnsworth
sent a second “10 Day Legal Notice” tstg Plaintiffs had “made progress on the
property,” but that Farnswihr was still concerned about the roach infestatiolal. &t
1 35.) On April 27, 207, Plaintiffs had the propertyetited for the roach infestation.
(Id. at 1 37.)

Plaintiffs allege that RubWwagoner is 95 years oldld(at { 27.) They also allege
that both Ruby and Juanetta Wagoner areviddals with disabilitis within the meaning
of 42 U.S.C. 8§ 3601 and Ariz. Rev. Stat. 8§ 41-1491(%l. &t 11 27-31.) They allege
that Plaintiff Alexander is 87 years old,shaigh blood pressure, has had open hagart
surgery, and is the caregiver fRuby and Juanetta Wagonetd. @at 1 32.) On April 20,
2017, Monica Abrante, M.D., signed a regqufor reasonable accommodation for Ruby
and Juanetta Wagonerld(at § 42.) The request explath¢éhat Plaintiffs Ruby and
Juanetta Wagoner could only perform limitezlekeeping due to their disabilitiedd. (
at 141.) These Plaintiffs éguested exceptions for itemslated to health care” and
“requested some patience as Plaintiffs ea@dd or attempted teradicate the roach
infestation.” (d.) On May 9, 2017, Farnswortteceived the request for reasonable
accommodations.Id. at § 40.)

In the meantime, on May 1, 2017, Farnsvasent a certified letter to Plaintiffg

indicating that the lease had begemminated and that Plaiffs must vacate the property
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within ten days. Ifl. at 38.) Defendants termiedt the lease du#& the roach

infestation and because livingraditions related to the infeton “had not been brought

into compliance.” Igd. at  39.) On May 23, 2017, Famorth filed an eviction action
against Plaintiffs in the San Tdnstice Court (CC2017-094613EA)d.(at 1 44.) Atthe

May 30, 2017 eviction hearing, Farnswomrlknowledged receipt of the request for

reasonable accommodation.ld.(at § 45.) Plaintiffs urged Farnsworth to consider

reasonable accommodation undlee Fair Housing Act o988 and the Arizona Fair
Housing Act. [d. at § 50.) Farnworth refused teconsider the request for reasonak
accommodation. I¢d. at § 51.) On May 302017, Farnsworth ohined a judgment of
eviction. (d. at § 52.)

On June 1, 2017, represatives from Farnsworth infmed Plaintiffs they had
thirty days to leave the prepy before being evicted artdat Farnsworth would allow

the storage of their personal property for another twenty ddgs.at(f 54.) However,

following the eviction, Farnsworth “forced dhtiffs to immediately leave the residenge

by June 5, 2017, at 5:00 p.m. giving nagenable accommodation to Plaintiffs desp
either [their] advanced aggs] disability status.” Id. at § 55.) Plaintiffs allege that as
result of Defendants’ condudhey “suffered actual and monetary damages, includ
damages for mental anguish, pain,ffeing, emotional distress, humiliation
embarrassment, inconvenience, loss of the righin equal opportunity to enjoy thei
dwelling and loss of their civil rightsnder the Fair Housing Act.”ld. at 11 69, 84.)
Il. Standard for Mo tion to Dismiss

“A Rule 12(b)(6) motion tests the legal sufficiency of a claifl&varro v. Block
250 F.3d 729, 732 (9th Cir. 20D A court will dismiss a aoplaint for failing to state a
claim when the face of the complaedtablishes affirmative defenseSee Parungao v.
Community Health Systems, In@58 F.3d 452, 457 (7tiCir. 2017) (stating that
dismissal is appropriate when it is clearnfrdhe face of a complaint, and matters
which the court may take judicial notice, thia¢ plaintiff's claimsare barred as a matte

of law). Defendants assert that Plaintift@mplaint fails to st& a claim upon which
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relief can be granted becauseasserts claims that are barender the doctrine of res
judicata. SeeDoc. 18.) Specifically, Defendantsgae that Plaintiffs’ claims should
have been asserted as compuy counterclaims, under Rulg(a) of the Arizona Rules
of Civil Procedure, in an earlier state court eviction actidi. at 2.)
The Court applies state law to detene whether Plaintiffs’ claims arg
compulsory counterclaims thahould have been pleadad the earlier state court
eviction action. See Pochiro v. Prudential Ins. Co. of Am&27 F.2d 1246, 1249 (9th
Cir. 1987)* “A plaintiff's claims are barred by resdicata if they shdd have been pled
as compulsory counterclaims anprevious action, if the previous action was adjudica
on the merits, and if the present claims @nche same parties or their priviesfm.
Bank of the North v. Sullivarz017 WL 3268795at *2 (D. Ariz. Aug. 1, 2017) (citing
Rousselle v. Jewett21 P.2d 529, 531 (Ariz. 1966), aMirchandani v. BMO Harris
Bank, N.A 326 P.3d 335, 337 (Ari 2014)). The burden gfkoving these elements rest
with the party asserting that resljcata applies to bar a claingtate Compensation Func
v. Yellow Cab Co. of Phoenig P.3d 1040, 104¢Ariz. 1999).

[ll.  Analysis

In their motion to dismissPefendants cite only Rule 13(a) to support thei

conclusory assertion that all of Plaintiff&€laims arise out of the same transaction
occurrence that was the subject matter ofeD@ants’ eviction lawst filed in San Tan

Justice Court in Maricopa County.” (Doc. 182aB.) Therefore, Defendants assert th

' In this order, unless otherwise notederences to Rule 13(a) are to the Arizor
Rules of Civil Procedure, which provide tH@]| pleading shall state as a counterclai
any claim that—at the time of its service—tbleader has against an opposing party
the claim . .. arises out of the out of ttieansaction or occurrence that is the subje
matter of the opposing party’s claimAriz. R. Civ. P. 13(a).

? In Pochirq, the Ninth Circuit obserd that Rule 13(a) ihe same in the Arizona
and federal rules of civil procedure, and tAaizona, like the federal courts, applies th
liberal “logical relationship” test to detern@rwhether two claims arise out of the san
“transaction or occurrence.”’Pochiro, 827 F.2d at 1249 iations omitted). “This
flexible approach to Rule 13 problems attésnio analyze whether the essential facts
the various claims are so legily connected that considéoms ofcludmal economy and
fairness dictate that all the issules resolved in one lawsuit.'ld. (quoting Harris v.

Steinem571 F.2d 13, 123 (2Cir. 1978)).
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Plaintiffs’ claims are barred as compulsanunterclaims “that should have been brought

at the earlier eviction procédmgs in state court.” Id.) Defendants’ motion does not
address the elements to establish that res judicata applies.

In response, Plaintiffs argue that Ru8&(a) does not apply to forcible entry
detainer (“FED”) action8. (Doc. 21 at 7-9.) Plaintiffalternatively argue that even if
Rule 13(a) applied in an ®#ion action, their claims il€ounts One and Two would not

be barred by res judicata becaubkey are not compulsorypunterclaims. (Doc. 21 at

10.) In their reply, Defendants argue thateR13(a) applies to eviction actions and that

Plaintiffs’ claims are compulsory count&itns because they ise out of the same

transaction or occurrence as the eviction acios involve the same parties. (Doc. 22 jat

2-4.) As discussed below,ehCourt concludes that, subjdot exceptions that do not

appear to apply to Plaintiffs’ claims, RulB(a) does not apply in eviction actions.

Therefore, Defendants have regtablished that Plaintiffs wee required to assert thesg

claims as compulsory counté&ins in the state court evioti proceedings and that thege

claims are barred by res judicata. Becausecibnclusion resolves the motion to dismiss,

the Court does not address thetiea’ alternative arguments.
1. Counterclaims in Eviction Actions
The Arizona Rules of Procedure for Bwon Actions provide that “[tlhe Arizona
Rules of Civil Procedure apply only when incorgted by reference these rules, excepf

that Rule 80(c) shall apphn all courts and Rules 42.4nd 42.2 shall apply in thg

superior courts.” Ariz. R. P. Evict. Act. 1. In Rule 8, “Counterclaims and

Consolidation,” these rules further provideattf[u]nless specifically provided for by
statute, no counterclaims, cross claimsthord party claims maye filed in eviction

actions. Any counterclaim filed without a stettry basis shall be stricken and dismiss

92

without prejudice.” Id. at 8(a). Plaintiffs argue thaecause the Rules of Procedure for

* Rule 1 of the Rules of Procedure foridion Actions stateshat “[tlhese rules
shall govern the procedure in superior courts and justice courts involving forcible
special detainer actions, whiele jointly referred tan the rules as ‘eviction actions.

or purposes of these ruleseta shall only be one form attion known as an ‘eviction
action.” Ariz. R. P. Evict. Act. 1.
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Eviction Actions do not incograte Rule 13(a), counterclaims are not permitted
eviction actions. (Doc. 21 at 7-8.) Bopport their argument, Plaintiffs cikdet. Life
Ins. Co. v. Tibshraeny2017 WL 4369434, at *1 (ArizCt. App. Oct. 3, 2017), an
unpublished decision in which the court opapls found that “Rule 13(a) does not app
to a FED action.”

In Tibshraeny the court explained that “a@ivil property dispute may be
maintained separately fromFED action where the two cases present different iss

including where the former adebses the validity of titlena the latter is concerned only

with the right of possession.id. at *2 (citations omitted). The court of appeals further

explained that as a matter of policy, whithe Arizona Supreme Court “stated decad
ago,” counterclaims are not permitted in FR&ions because these actions are inteng

to provide an efficient and speedynedy for obtaining possession of a premises:

[T]he object of a forcible entrgnd detainer action is to afford

a summary, speedy and adequate remedy for obtaining
possession of premises withheld . and . . . this objective
would be entirely frustrated ihe defendant were permitted to
deny his landlord’s title, or tmterpose customary and usual
defenses permissible in the ordry action at law. For this
reason counterclaims, offseésd cross _complaints_are not
available either as a defense or for affirmative relief in such
action, as indicated by our sis#s and the statutes of most
states. And for the same reasting merits of the title may not

be inquired into in sth an action, for ithe merits of the'title
and the other defenses above enumerated were permitted and
the court heard testimony concerning them, then other and
secondary issues would beepented to the court and the
action would not afford a summarh/, speedy and adequate
remedy for obtaining possession of the premises.

Id. (quotingOld Bros. Lumber Co. v. Rushin67 P.2d 394, 397 (Ariz. 1946) (emphas
added));see alsoAriz. Rev. Stat. § 12-1177(A) (“Othe trial of an action of forcible
entry or forcible detainer, the only issueabtbe the right of actual possession and t
merits of title shall not be inquired into.”).

Plaintiffs conclude that an appropgatounterclaim in aeviction action “would
only concern a claim of how the landlord vigldithe rental agreemieand if any notices

were required, the approximateteland manner those notices were sent.” (Doc. 21 a
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Plaintiffs argue that their claas would have been dismissed if they had asserted the
counterclaims in the evian action and, therefore tleesclaims are not barred a
compulsory counterclaims that should h&veen asserted in the earlier action.

In their reply, Defendants argue thEbshraenyis distinguishable and does ng
support Plaintiffs’ arguments because in tta$e the separate action at issue addres
the validity of title, which is specifically prabited by § 12-1177(A)ad, therefore, those

claims in the separate action were not compuylsounterclaims. (Doc. 22 at 2.) Thus

Defendants suggest that countantis are prohibited in evicticactions only if they raise
the issue of title, and that various other issmey be raised in a counterclaim. (Doc. 2
at 2 (citingTibshraeny 2017 WL 4369434, at *2).)

However,Tibshraenydoes not support Defendantsiggestion that “other types o

iIssues,” construed broadly, ynbe addressed as counterclaims in a FED action. Inst

N as

[92)

)t

sed
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f

ead,

in the section of the decisidhat Defendants cite, the court stated that “[u]nder limited

circumstances, the right to ggession cannot be determined without resolving ‘an is
whose resolution is a prerequisite to detemgrwhich party is entitle to possession.™
Tibshraeny 2017 WL 4369434, at *2 (citingolonial Tri-City Ltd. P’ship v. Ben
Franklin Stores, Inc.880 P.2d 648, 653 (Ariz. Ct. Apf993) (explaining that the relief
available in FED actions is limited becaube object of such actions is to provide
summary, speedy, and adequate meansolfdaining possession of a premises ar
therefore, whether the parties entered a taddienant relationship is not at issue af
must be determined in general civil action).)

As set forth below, the applicable Asiza statutes and case law establish t
Plaintiffs construe the scopef permissible counterdlas in eviction actions too
narrowly to allow only claims based on thentad agreement, and Defendants constr
the scope of permissible counterclaims tooablty to allow any claims logically relateq
to the eviction action. IMead, Samuel & Co. v. Dya622 P.2d 512, 515-16 (Ariz. Ct

App. 1980), the court of appeals addrestes scope of permissible counterclaims

eviction actions. IDyar, the defendant-tenant appeafeain a judgment entered in the
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plaintiff-landlord’s FED action. The defendant-tenant argu¢hat the court improperly
dismissed his counterclaima the FED action, which were based on the landlor

alleged failure to pay tenant for cleaniegrpets in the ap@nent complex and for

tenant’s false arrest and imprisonment arigiogn landlord’s breach of peace complaint.

Id. at 513.
The defendant-tenant asserted that heahaght to assert his counterclaims in g
FED action under Ariz. Rev. Stat. § 33-136%/ich is a part of the Arizona Residentia
Landlord and Tenant Act (“ARLTA”").Id. at 514. The plaintiff-landlord asserted th
defendant’s counterclaims were preclddby Ariz. Rev. Stat § 12-1177A, which
provides that in a FED action the pnésue is the right of possessiold. at 515. The
plaintiff-landlord cited “seveaal cases which held that waterclaims, offsets and cross
complaints may not be enteriad in forcible entry or foible detainer proceedings.’
(Id. (citing Hinton v. Hotchkiss174 P.2d 749 (Ariz. 1946Rushing 167 P.2d 394,
Gangadean v. Ericksod05 P.2d 1338 (Ariz. 1972).) Theuwt of appeals stated that th
issue before it was how taeaoncile the apparent conflict between § 33-1365, wh
permits some counterclaims FED actions, and the priarase law, which interprets
§ 12-1177A as prohibiting any counterclaims in such acti@ysr, 622 P.2d at 515.
The court of appeals found that becatireeARLTA was enacteish 1973, after the
cited decisions interpreting 8 12-1177A, thgiséature intended to change the judici
construction of § 12-1177A.ld. at 516. The court conaled that by enacting § 33

1365A, the legislature changed the law to desgants the right to assert counterclaimsii

an action by the landlord f@ossession or for rent “fany amount which [the tenant
may recover under the rental agreement or [the ARLTAG.” (Quoting Ariz. Rev. Stat.
8 3-1365A).) The court further explained that the ARLTA includes numerous provig

that grant tenants the right to recover dgesawhen they are injured by a landlord

wrongful conduct. Dyar, 622 P.2d at 516.The court rejected the defendant-tenant

argument that any claims arising out of thadlord-tenant relatnship are claims for
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damages under the ARLTA and, therefoaee permissible counterclaims in a FE
action. Id.

The court found that § 3B365A could not be consted so broadly and instea
must be construed with § 12-1177A, “whifor many years had been construed
providing an expeditious summary remefly possession, isolated from collater:
controversies not directly relatéd the single issue of possessiond. Thus, the court
concluded that “[b]y enactg 8§ 33-1365A the Legislatureroadened the scope of
forcible detainer proceedy to the extent of permittyg counterclaims for landlord
liabilities established by the rexitagreement or edilished by the terms dhe act itself.”
Id. “In other words, for a tenant counterioiato be permissible under 8 33-1365A, th
asserted liability must have a specific basighe rental agreemerr in the landlord
tenant act.”ld.

Defendants do not addretead or the court of appeals’ analysis of permissil
counterclaims in FED actiondnstead, they argue that Rul8(a) applies in FED actions
and citeVan Buren Apartents v. Adams701 P.2d 583, 587 ff. Ct. App. 1984).
(Doc. 22 at 2.) Defendantpiote language from that decision stating that “tenants
assert counterclaims in #orcible entry and detaineaction for landlord liabilities
established by the rental agreement or by tirms of the act itself.” (Doc. 22 at
(quoting Adams 701 P.2d at 587).) However, Defendants’ argument ignores thg
Adams the court appliedMead and was addressing claims under the ARLTA wher
referred to “the terms of the act itselfSee Adams/01 P.2d at 587 (citinylead 622
P.2d at 512).

Furthermore, it is clear that ikdamsthe court was not expanding permissib
counterclaims in FED actions beyond thosarnok arising from theental agreement or
the ARLTA. Instead, the couaddressed whether a clafor retaliatory eviction under
the ARLTA could be asserted aslefense in an eviction actio’ddams,701 P.2d 584-
85 (analyzing tenant’s deiee under the ARLTA). Thufidamsdid not expand the
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permissible scope of counterclaims in FEDi@ats beyond those claims recognized
Mead

Defendants also assert that a decision in this district allowed a defenc
counterclaims for violations of the Fair kging Act (“FHA”) in an eviction action.
(Doc. 22 at 2 (citingPhoenix 328 Apartments, LLC v. Walkg013 WL 5313261 (D.
Ariz. Sept. 23, 2013).) However, Phoenix 328 Apartmentthe court did not consider
whether claims under the FHA could be assea®a@ounterclaims ian eviction action.
Instead, the court analed whether the defendant-tenaatild remove an eviction actior
from state to federal court by asserting clawmhsace and disabilitdiscrimination under
the FHA. Id. at *2. The court did not stateath such claims were permissibl
counterclaims in an eviction action in state ¢oout instead stated only that these clair
could not convert the action intme “arising under federal law” for purposes of fede
guestion jurisdiction. Id. Therefore, the court concluded that the defendant had
properly removed the action to federal coud. This decision alsdoes not provide any
basis for the Court to conclude that thenpiesible scope of coterclaims in eviction
actions exceeds those claims recognizddead

Finally, Defendants argue that the Rubtéd’rocedure for Eviction Actions allow
counterclaims because Rule 8gadvides that a counterclaimust be in writing and statsg
specific facts claiming that therldlord has violated the rentagjreement or an applicabl
statute. (Doc. 22 at 2 (citing Ariz. R. Bvict. Act. 8(a).) Defendants’ argument,
however, ignores the preceding two seog=n of Rule 8(a), which state tha
counterclaims may only be asserted if providgdtatute, and that any counterclaim filg
without a statutory basis will bdismissed without prejudiceSeeAriz. R. P. Evict. Act.
8(a). Furthermore, the language in Rule 8@} Defendants cite isonsistent with the
court of appeals’ decision iMead which recognized countdaims in FED actions

based on the rental agreement or ARLTAherefore, to determenwhether Plaintiffs’

claims are compulsory counterclaims that RI&s’ should have asserted in the evictign
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action, the Court considers whether Plaintifigims arise under the rental agreement
the ARLTA.
2. Plaintiffs’ Claims
The Complaint alleges that Defendaffited the eviction action based on a
untreated roach infestation. (Doc. 1 at 11439,52.) Therefore, fdahis order, the Court
assumes that the eviction action was basedamrfuntreated roach infestation tha

constituted a breach of therpias’ rental agreement.”(Doc. 1 at 7 3%4, 52; Doc. 18

at 2.) Thus, the essentiatta in the state court evicti@ction included the terms of the

rental agreement, whether Plaintiffs’ treatkd roach infestation and whether an alleg

failure to do so violad the rental agreement, or whether Plaintiffs otherwise breac¢

the lease agreement.

In Counts One and Two oféiComplaint, Plaintiffs allegeiolations of provisions
in the Federal and Arizona iFddousing Acts, 42 U.S.C. 8§ 3604(f)(1)-(3) and Ariz. Re
Stat. 8§ 41-1491.19(5). (Doc. 1 at 11 57-71882- These claims atmsed on Plaintiffs’
Ruby and Juanetta Wagoner’'s alleged lolgees (Doc. 1 at 28, 31), and Plaintif
Alexander’s alleged membership a protected class th#te fair housing acts were
meant to protect. Iq. at {1 64, 79.) These claims alsoolve Plaintiffs’ request for
reasonable accommodatiofd.(at Y 40-42), and whether Defendants discrimina
against Plaintiffs in the terms, conditions, or privileges of a rental dwelling or in
provision of services irconnection with the dwellindpecause of a disability. Id| at
19 57-71, 72-86.) In Count Fiv®laintiffs assert a clairfor intentional infliction of
emotional distress based on Defendants’ alleg@dtions of Plaintiffs’ civil rights. Id.
at 11 104-108.)

Plaintiffs assert that theclaims alleging violations dheir rights under state an

federal fair housing laws dinot give them the right tanmediate possession of th

property and, therefore, were not compuyse@ounterclaims in the eviction action.

* A landlord has a statutomght to terminate a lease upon a material breach
tenancy or lease. Ariz. ReStat. 8§ 12-1171, 33-361.
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(Doc. 21 at 9, 16-17.) In their reply, Datlants do not respond to Plaintiffs’ argumern
about their claims in Counts One, Two andefiand instead assert, without explanatig
that all of Plaintiffs’ claims “are related tehether they had the right to possession of {
property.” (Doc. 22 at 3.) Defendants argue that Plaintiffs’ claims are logically relat
the eviction action and are barred as compulsounterclaims that Plaiiffs should have
asserted in that actiold. Thus, Defendants do not address whether Plaintiffs’ state
federal fair housing claims, and the relatecb®omal distress claim, arise under the ren
agreement or the ARLTA. Because it appetimat these claims are not based on {
rental agreement or the ARLTA, and Defendamave not established that these clait
are barred, the Court denies the motiodigmiss Counts One, Two, and Five.

In Counts Three and Four, Plaintiffiege claims for a breach of the implie
warranty of habitability and negligence. d® 1 at 1 87-97, 98-103.) Although
appears that these claims may arise fronreénéal agreement and thus should have bg
asserted in the eviction actidhe parties have not addressed thsue and, therefore, thg
Court will not decide this issue on the bnfithe parties providedBecause Defendants
as the party asserting res judicata, havebtirden of establishing d&h Plaintiffs’ claims
are barred and have not met that burdee,Gourt will not dismiss Plaintiffs’ claims
based on the briefing dhe motion to dismissSee State Compensation FuBdP.3d at
1044. Therefore, the Court will deny Detlants’ motion to disms Counts Three ano
Four.

Accordingly,

IT IS ORDERED that Defendants’ Motion to Dismiss (Doc. 18PDENIED.

Dated this 24th day of April, 2018.

Még‘f];{i;et S. Bade
United States Magistrate Judge
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