Johnson v. Costco|[Wholesale Corporation et al Doc.|99
1| WO
2
3
4
5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| RobertJohnson, No. CV-17-02710-PHX-SMB
10 Plaintiff, ORDER GRANTING DEFENDANT
1| . SUMMARY JUDGMENT ' "
12| Costco Wholesale Corporation, et al.,
13 Defendants.
14
15 At issue is Defendant Costco Whaé&s Corporation’s Motion for Summary
16| Judgment (Doc. 74, Mot.), which Plaintiff Robert Johnsofiled a Response (Doc. 81
17|l Resp.), and Defendant Filed a Reply (Doc. R8ply). Defendant alsbled a Separate
18| Statement of Facts in Support of its Moti@oc. 75, SSOF). Plaintiff filed a Separate
19|| Statement of Facts in Support of his Respdiidoc. 82, PSOF), but he failed to include|a
20|l controverting statement of facts as requilyy LRCIV 56.1(b). Accordingly, the Court
21| deems Defendant’'s statementfaéts that are supported bitations to the record to bg
22| truel Szaley v. Pima Cty371 Fed. Appx. 734, 735 (9th Cir. 201@)jerson v. City of
23| Phoenix No. CV-16-02453-PHX-DLR2017 WL 4792122, at *1 (DAriz. Oct. 24, 2017).
24| Oral argument was held on January 10, 2019.
25 l. Background
26 Johnson was shoppirag a Costco in Gilbert, Arizonan April 30,2015, when he
27
28| ! While Plaintiff submitted his own statementfaftts, it is sparse. It contains only six
statements, none of whicbmrovert Defendant’s sixty-three statements of fact.
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alleges he was injured by Costs negligence. Specificallyhe alleges the customer if
front of him at the checkoyllaced a “sparkling wine-type tite” upright onthe conveyer
belt, which fell off and shattered, resultingglass striking his face. The bottle alleged
hit a device on the belt meant to move the itdmser to the cashiamnhich knocked it over
the one-to-six-inch-tall guardrail. As it wadlifag, Johnson unsuccessfully attempted
catch the bottle, and it hit tHor. (SSOF { 4-5). After itihthe floor, it bounced up at
least two feet before falling to theagmd again and exploding. (SSOF | 5).

In his complaint, Johnson states Costce@ciegligently in four ways: (1) by failing
to maintain the conveyor belt in a reasonabfe sandition; (2) by allowing the bottle tg
proceed upright on the conveyor belt, whickated an unreasonable risk of harm beca
it was more susceptible to falling; (3) by fiag to warn Johnsonna other customers of
the inherent dangers of plagibottles upright; and (4) by failj to otherwise exercise du
care. At oral argument and in his respormgeindicated his positionas evolved slightly.
He conceded he has discovered no evidefheemaintenance problem with the convey
belt, and his alleged breachafscare are: (1) the conveybelt did not have a tall enougt
guardrail; (2) Costco shtdinot have allowed the bottle psoceed unless it laid the bottl
on its side; and (3) Costco failed to wanmstomers about the gsibility of carbonated
glass bottles falling off the conveyor bélt.

When the bottle “exploded,” the shattered glass lacerated Johnson’s left eyel

which he declined medical treatment at the sc€8SOF, Ex. 4 at JOHe also claims the

exploding bottled crdad a “blast wave” that causezktensive injuries beyond the

laceration. (SSOF | 7). He alleges he seffea traumatic brain injury, a stroke @
aneurysm, facial nerve anduscle damage, occasionalrsed speech, breathing an

movement issues, anxiety/depression, and dental damages. (SSOF { 7). He alle

injury also has causethily migraines and sleep disruptid®SOF, Ex. 4 at 4-5, 7). He

alleges the accident further affed his work life, resulting itim having to take 212.5

2 At oral argument, Johnson argued that thiéldavas higher risk than “a regular bottle g
wine” because it's “explosive.”
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hours of sick time due to the incident arwkting him $750,000 in retirement benefit
(SSOF, Ex. 5 at 7). His alleged medical ®iitom the incident totaled $8,312.23 as
March 26, 2018.

Johnson disclosed his expaiitnesses on April 16, 201&e deadline for doing so
(Doc. 63). Johnson did not disse any experts to testifhat Costco breached th¢
applicable standard of caréhe disclosure listed six mexdil professionals that treate
Johnson and one “unknown newgist” that had yet to éat Johnson. Plaintiff's six
experts were listed as: (1) d@n McCarthy, MSN FR; (2) Dr. Rozbeforabi, M.D.; (3)
Dr. Charanijit Dhillon, M.D.; (4) Dr. Bilal Haeed, M.D.; (5) Dr. Jamie Rawson, M.D.; (6
Dr. Andrew Ducruet, M.D. Johnson listed theviders along with their address and tt
information that they haddated Johnson and would “tegtdn the issue of causation.
On May 8, 2018, Johnson also updated thienown neurologist to Dr. Sean Southlan
Ph.D., “who treated Plaintifon April 18, 2018.” Dr. Sotlland was also supposed t
“testify on the issue of causation.” For each of these witsgdséanson did not provide 3
report or summary of the facts and opinions tacWithe withesses weexpected to testify.
(Doc. 63). He merely provideddhr names, titles, addresses, and that they would testif]
to causation. His supplemental disclos@a@ding Dr. Southland included the san
information plus the date he treated Johnson.

On June 18, 2018, Johnson filed a motito supplement his expert witneg
disclosure to add Dr. MichadlA. Robb, M.D., an oto-neoliogist that treated Johnsol
after the expert witness deadline, and to desggoae of his fact withesses, Gloria Calg
as an expert witness as well. Johnson waiMsd Cales to testify about his wage ar
pension rights, but “inadvertently omitted fh&om the expert witass list.” (Doc. 83).
Judge Logan denied Johnson’stion. (Doc. 95). The motion dinot include a request tg
add any experts that would testify aboutetiter Costco breached its duty to keg
customers reasonably safe.

Il. Legal Standard

Summary judgment is appropriate whehéite is no genuine dispute as to al
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material fact and the movant is entitled to jodont as a matter of law.” Fed. R. Civ. .

56(a). A material fact is any factual issuattimight affect the outcome of the case ung
the governing substantive landerson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)
A dispute about a fact is “gaine” if the evidence is sudhat a reasonable jury coulc
return a verdict fothe nonmoving partyid. “A party asserting tha fact cannot be or is

genuinely disputed must support the assertion.hyciting to particular parts of material

in the record” or by “showinghat materials cited do nottablish the absence or preseng

of a genuine dispute, or that an advepsety cannot produce admissible evidence
support the fact.” Fed. R. Cif2. 56(c)(1)(A), (B). The courteed only consider the citeq
materials, but it may also consigery other materials in the record. 56(c)(3). Summary
judgment may also be entered “against a party who fails to msikewang sufficient to
establish the existence of armlent essential to that pagyase, and on which that part
will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986),
Initially, the movant bears the burden of dematrating to the Court the basis for th
motion and “identifying those portions ohf record] which it believes demonstrate tt
absence of a genuine igsof material fact.1d. at 323. If the movarifails to carry its initial
burden, the nonmovant nerdt produce anythingNissan Fire & Marine Ins. Co. v. Fritz
Cos, 210 F.3d 1099, 1102—@3th Cir. 2000). If the movameets its initial responsibility,
the burden then gks to the nonmovant to establighe existence of a genuine issue
material fact.ld. at 1103. The nonmovant need notabbsh a material issue of fac
conclusively in its favor, but it “must do me than simply showhat there is some
metaphysical doubt as to the material fadiddtsushita Elec. Indus. Co. v. Zenith Rad
Corp, 475 U.S. 574, 586 (1986). The nonmovatiare assertions, standing alone, g
insufficient to create a material issue of faot defeat a motion for summary judgmer
Liberty Lobby 477 U.S. at 247-48. “Ithe evidence is merelgolorable, or is not
significantly probative, summgarjudgment may be grantedlt. at 249-50 (citations

omitted). However, in the summajydgment context, the Court believes the nonmovar

evidence,d. at 255, and construes all disputed gaict the light most favorable to the
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nonmoving party Ellison v. Robertsgn357 F.3d 1072, 1075 (9th Cir. 2004). If “th
evidence yields conflicting inferences [regagd material facts]summary judgment is
improper, and the action must proceed to tr@Connor v. Boeing N. Am., In811 F.3d
1139, 1150 (9th Cir. 2002).
lll.  Analysis
Federal courts sitting in diversity applybstantive state law to state-law claim
Lukes v. American Family Mut. Ins. C455 F.Supp. 1010, 101B. Ariz. 2006). Johnson

bears the burden of proving negligence, and ot up to Costco to prove of absen¢

thereof.Berne v. Greyhound Parks of Aria48 P.2d 388, 3B(Ariz. 1968).To succeed
on a negligence claim in Arizona, Johnson nupeive Costco had (1) a “duty to conforr
to a certain standard of care”; (2) Costcedmhed that standard; (3) there is a “cau
connection” between Costco’s conduct and the resultingyinand (4) it resulted in
“actual damages.Gipson v. Kaseyl50 P.3d 228, 230 (Ari2007). Costco moves fof
summary judgment on the secandt third elements, contenditigat Johnson needs expe
testimony to establish Costco breached the@pjate standard of care in operating tf

conveyor belt and that he is unable to prtwe exploding bitle is the medical cause o

his injuries. For the reasonsathfollow, the Court agreeohnson cannot establish that

Costco breached the appropeistandard of care withouxgert testimony, and Costco’s

motion for summary judgent is granted.

1. Johnson must prove Costboeached the standard of care by showing they hag
obligation to discover and correct ormaf unreasonably dangerous conditions

In a premises liability negl@nce claim, a business hasadfirmative duty to keep
its premises reasonably safe for customerstiaibusiness is not directly responsible f

a dangerous condition solely becausedbcident occurred on its prope@hiara v. Fry’'s

Food Stores of Arizona, Inc/33 P.2d 283, 284 (Ariz. 1987 Costco does not contest it

owed Johnson a duty to keep its premisate. Its argument is that Johnson has I
presented any admissible evidence that c¢cadtablish it breached that duty becau
Johnson does not have an expexipine on the standardadre. The appropriate questior

then, is what Johnson musiosv to prove Costco breachisl duty of reasonable care.
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“Whether the defendant has met the standard of care—that is, whether the

been a breach of duty—is an issue of faat tbrns on the specifics of the individual case.

Gipson 150 P.3d at 23@enerally, the standard of reasbleacare “includes an obligation
to discover and correct or waof unreasonably dangeroushddions that the possessor g
the premises should reasonably sm® might endanger an inviteeMcMurtry v.
Weatherford Hotel, In¢.293 P.3d 520, 528Ariz. Ct. App. 2013). “To establish 3
proprietor's liability for injuries arising fra a dangerous condition of the premises,

invitee must prove eitherdhthe dangerous condition weasused or permitteto develop

re h

—

an

by persons for whom the proprietor was responsible or that the proprietor had acfual

constructive knowledge of its existencMtDonald v. Smitty's Super Valu, Iné57 P.2d
120, 122 (Ariz. Ct. App.1988). A dangerous condition is foreseeable when it
“reasonably be expected toocor now and then, and would becognized as not highly
unlikely if it did suggest itself to the actor’'s mindid: at 529 (internal quotes and citation
omitted);see also Quiroz v. Alcoa Inell6 P.3d 824, 829 (Ariz. 2018) (“[F]oreseeabili
may still be used in determing breach and causation.”).

Accordingly, the Court cannot assumes@o is responsible solely because t
accident occurred on its premiséd trial, Johnson must bable to prove that Costcg
breached the standard of care by showirgylibttle being placed on the conveyor b¢
created an unreasonably dangergondition that Cosb knew of or, in the exercise o
reasonable care, should have discadenmed corrected or warned of.

2. Johnson requires expert testimony to proestco had an obligation to discover ar
correct or warn that puttina carbonated glass bottle on the conveyor belt is
unreasonably dangerous condition.

Whether a premises owner has exerciseddne required to keep the premises in
reasonably safe condition for inviteesusually a question of fact for the juiyWalker v.
Montgomery Ward & Co., Inc511 P.2d 699, 702 (Ariz. Gapp. 1973), buCostco argues

Johnson cannot prove Costco breached thedard of care without expert testimony.

Expert testimony may be requirexprove a defendant breachéeé standard of care whel

“factual issues are outside the common understandings of juRwossell v. Volkswagen
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of Am, 79 P.2d 517, 524 (Ari1985). It is not required “when the disputed subject

something that persons unskilled in the refe\zaea are capable ohderstanding and are

therefore able to decide relevant fact gjimns without the dpions of experts.Rudolph
v. Arizona B.AS.S. Federatigr892 P.2d 1000, 1004 (&. Ct. App. 1995)see also Rhodes
v. Energy Marine LLCNo. CV-14-08206-PCT-JJT, 20ML 6700973, at *3 (D. Ariz.
Nov. 15, 2016) (“Expert testiomy is required whenever proof of an element of a cla
such as the duty of care or causation, dalisinformation that is outside an ordinar
person’s common knowledge.”).

Costco is correct that, gimethe record in this caseone of the three alleged
breaches can be proven withoypert testimony. Inherent in each of Plaintiff's claims
the problem that the accidemtcurred while checking out at a store, a common acti
that is not inherently dangerous. A landownemas obligated to warn invitees of dange
that are generally known to be inhetren conditions which are obviouslowers v. K-Mart
Corp.,616 P.2d 955, 957-58 (i&. Ct. App. 1980)accord Goodman \&tables the Office
Superstore, LL{644 F.3d 817, 823 (9thiICR011) (noting a propetor is only liable when
it should anticipate the harm from a conditiofipe v. Shell Oil Cq.652 P.2d 1040, 1042
(Ariz. 1982) (same)see also Cummings v. Prat&86 P.2d 27, 31 (Ariz. 1963) (“Peopl
can get hurt on almost anything. But the mixet of an injurydoes not compel the
conclusion that the conditiomas unreasonapldangerous.”)While Goodman 644 F.3d
at 823-24, andribe, 652 P.2d at 1042, heldat whether the particular conditions in thos
cases were open and obws were a questions for a jlbgcause they ocoed near where
customers were likely to be distracted, Johnisstified here that he was well aware of t
“lip” on the side of the convey belt and noticed the bottlght away. He has not presentg
any evidence to explain why Costco shoblave anticipated harm from the allegs
breaches.

An everyday activitysuch as checking out at a wlaoeise or grocery store is ng

inherently dangerousee Chaney v. Starbucks Cofdl5 F. Supp. 3d 380, 387 (S.D.N.Y.

2015). Johnson has not come fard with any evidete to show thathe alleged breacheg
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are out of the norm and thus unreasonabhgdeous. The Court will address each of t
alleged breaches in turn.

a. Johnson’s claim that the conveybelt's guardrail should have beer
higher

Costco argues Johnson hasduced no evidence abdtue design and functioning
of the conveyor belt that shows the heightr@ guardrail breachdtie standard of carg
and cannot do so without expert evidence. Jahmeplies that a trieof fact only “needs
to know that the guardrail iasufficient to contain a topplgbottle as it is moved down
the conveyor belt.” (Resp. at 3). His recollectafrihe incident is an arm that was part (¢
the conveyor belt knocked the bottle fromugamight position over the guardrail and to th
ground. At of the close of discovery, the only possible evidence in the record abo
height of the guardrail is from a Costco cashiko estimated the height of it to be betwes
one and six inches. In orderdarvive the motion for summary judgment, Johnson mus
able to show through admissbdvidence that a reasonablyjeould conclude the heighf
of the guardrail created an “unreasonablggtaous” condition thatostco should have

discovered.

Costco has cited multiple cases that slppaving a breach of the standard of care

in regard to mechanical devicesngeally requires expert testimongee Huffman v.
Electrolux Home Products, Inc129 F. Supp. 3829, 544 (N.D. Ohi®015) (washing
machine)McWilliams v. Yale Carolinas, IndNo. 2:13-CV-351-WC2014 WL 1779253,
at*5 (M.D. Ala. May 5, 2014) (forkliftyAdams v. Washington Metro Area Transit Autf
Civil No. PIJM 14-361, 2014 WL 6678588, at (0. Md. Nov. 24, 2014) (escalator). Th
McWilliamscourt held that expert testimony wagueed because “a forklift is a machin
composed of parts that would not be faarilio the lay juror.’2014 WL 1779253 at *5.
The Adamscourt held similarly, noting expertre required in cases “concerning th
malfunction of complex machemy.” 2014 WL 668588 at *1 (internal quotation mark
omitted). Johnson attertgpto distinguistHuffmanby arguing that at issue in that case w|
a much more complex design of a washing rreein relation to prventing moldn the

use of the machine. He makao effort to explain whyMcWilliams and Adamsare
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different.

A conveyor belt cash register is not a denmachine, however, and even though

Johnson has dropped his clainattiCostco failed to maintatie conveyor belt in a safg

condition, he must still provinat something abouhe conveyor belt’'s operation created

an unreasonably dangerous condition. Thougimary jurors likely hae used a conveyor
belt at a cash register, there are still mpasts that would be unfamiliar to thewWithout

expert testimony, Johnson hasewadence of what the heigbt the guardrail should have

been, whether the appropriate height chamggsending on how fast the conveyor be

moves, what kind of items should or shoalat be placed on it, or whether the arm w
placed improperly or should not halveen part of theesign at all.

With regard to the guardrail claim, the record available to the Court does not
with any specificity how tall the bottle walspw tall the guardrail was, or how tall th
guardrail should have been. Jsbn’s bare assertions thaetbuardrail should have bee
tall enough to prevent the tike from falling are unconvincmwithout expert testimony
explaining conveyor belt’s funatns, what the guardrail is designed to prevent, or what
standard height for a guardrahould be. As Johnson stated himself at oral argument
percentage of the items that go on tleeweyor belt don’t present any danger to ti
customers.” The Court is left tsonder what percentage thatand at what point does th
percentage become high eigh to be unreasonably danges. Similarly, a jury would
only be able speculate about whether the gadngas tall enough to prevent the convey
belt from being an unreasonaldgngerous condition that Costcreated. Accordingly,
Johnson cannot establish the eeige of a material fact & whether Costco breached it
standard of care regardingetheight of the guardrail.

b. Johnson’s claim that the bott#hould have been laid down

Johnson claims Costco breached thedded of care by failing to lay the bottlg
down before allowing the conveyor belt tmpeed. Again, Costco argues Johnson ne
expert testimony to prove it brdaad its standard of care. For Costco to be liable for

bottle proceeding on thmnveyor belt, Johnson must prabhat this was an unreasonabl
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dangerous condition Costco petted to develop ohad actual or constructive knowledge

of its existence.McDonald 757 P.2d at 122. “Noticés proven constructively by
establishing that the conditionisted long enough thain the exercise of ordinary carg
the defendant should haslesscovered and corrected itd. Like in the coneyor belt claim,
however, Johnson provides nothimgre than bare assertions.

Johnson has presented mwidence that Costco knew or should have kno
allowing the bottle to proceagright was a dangerous conditideven after discovery, he
has not even presented evidence of a histdrbottles or otheitems falling off the
conveyor belt creating an unreasonably @aogs condition. Why Costco would hayv
actual or constructive notice that the btproceeding uprightvas an unreasonably
dangerous condition is unclear. Neverthelessllleges that the bottle was an “explosive
subject to a higher standard of care than a aeguhe bottle and th&ostco should have
been aware that it was an aasonably dangerous conditiorigbit proceed upright on the
conveyor belt.

Johnson fails to appreciatieat he is making a highlgthnical argument. It is not

NN

374

obvious to ordinary jurors why the bottle sksbhave been laid down nor why that bottle

requires extra care compared to a regular voottle. In the only bottle explosion cas
either party citedBall Corp. v. George556 P.2d 1143 (Ariz. 1976), the parties relig

heavily on expert testimony. In that cases #xperts testified to glass thickness, g

pressure, the amount of force sufficient to bribakglass, and the effect of a “prior bruise

on the bottleld. at 1145-46. All of that information sbsent here, as is any informatig

about the shape of thmttle and its relative safety orcanveyor belt when stood upright

or laid down. Johnson merely contends thiaa ‘bottle is laid dowon its side, it would be
less likely to fall off the side of the conveybelt, given the heighof the guard rail

involved.” (Resp. at 4).

Whether something is “less likely” to fatir not is not the same as finding the

defendant’s actions breached wtandard of care. There gokenty of precautions that

would make accidents at businesses lessyliket are not necessarily required by th
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standard of care. Johnson is essentialyuiang that Costco shld have specialized

knowledge that the bottle preeding upright is an unreasably dangerous condition i

should have known about and prevented. Type of knowledge calls for information that

is outside an ordinary person’s comm&nowledge. Such a claim requires expe
testimony. Without expert testomy, the Court (and the jury) is again left to speculg
whether the bottle is among the “percentagéenis” that “don’t present any danger to th
customers.” Accordingly, Johnson cannot esthlihe existence of material fact as to

whether Costco breached its standard of bgrallowing the bottléo proceed upright.

c. Johnson’s claim that Costco was reeai to warn custoers to lay down
their bottles

At oral argument and in the complaidghnson alleged that Costco breached
standard of care by failing to warn customersulthe danger from theottle. This is at
odds with his written response to the motiorssaiie, which states: I&ntiff is not arguing
that a sign to lay den the bottles would safisthe defendant’s stalard of care. Only a
guard rail tall enough to prevent a champafgotle from falling would be sufficient.”
(Resp. at 3—4). Despite this contrditin, the Court will address the claim.

This argument fails for the same reasandacond alleged breach does. A busing
is only required to warn dunreasonably dangeus conditions that the possessor of t
premises should reasonably feee might endanger an invitedftcMurtry, 293 P.3d at
528. That is, Costco only saan obligation to warn of eondition if it is unreasonably
dangerous and it knows of it or should knowit. Johnson needs expert testimony
establish this because it is naithin the common understamgj of jurorswhy the bottle
at issue in this case requires such a warrsgpreviously discussedydinary jurors do
not know about glassittkness, gas pressure, bottle shapestability when stood upright
compared to laid down, and theg not think of the type of botth issue as an “explosive.]

Additionally, Plaintiff testified that he Isanever seen a warning sign to customg
to place their bottles flat on the conveyor belamny other retain edtishment. Therefore,

he would need some experttte®ny to explain why Costco mut of the norm and shoulg
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have a warning sign. Withoakpert testimony, Johnson cent establish Costco breached
the standard of care by failingwarn customers of the dangefgputting the bottle on the
conveyor belt that it allegeglshould havdeen aware of.
IV.  Conclusion
Johnson bears the burden jmfoving negligence in thigase. Without expert
testimony, he is unable to pro@mstco breached the applitalstandard of care. Because
proving Costco breached th@pdicable standard of care &n essential element to a
negligence claim, Johnsonusable to prove his negligenckaim and summary judgment
is proper. Having granted summary judgmastto Johnson’s faite to prove Costco
breached the standard of care, the Coeddnnot consider Costco’s second argument
regarding causation.
Accordingly,IT IS ORDERED that:
1. The motion for summary judgmehby defendant Costco GRANTED. The Clerk
of Court shall enter judgment in favor Deéfendant and against Plaintiff and shall

close this case.

Dated this 18th day of January, 2019.

onorable Susan M. Brnovich
United States District Judge
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