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issioner of Social Security Administration Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Dianna Rae Kollmeye No. CV-17-02749-PHX-BSB
Plaintiff, ORDER
V.

Commissioner of Social Security

Administration,

Defendanmh

Plaintiff Dianna Rae Kollmeyer, proceedinge, seeks judicial review of the fing
decision of the Commissioner of SociakcBrity (the “Commissioner”) denying he
application for benefits under the SocialcGaty Act (the “Act”). The parties have
consented to proceed before a Unitecht€d Magistrate Judge pursuant to !
U.S.C. 8 636(b) and have filed briefs in actance with Rule 16.&f the Local Rules of
Civil Procedure. As discussed belowe @@ourt affirms the Commissioner’s decision.

l. Procedural Background

On March 11, 2014, Plaintiff applied rfeupplemental sedty income (“SSI”)
alleging a disability onset dadé October 202012. (Tr. 14 After Plaintiff's application
was denied on initial review, and on reconsadien, she requested a hearing before
administrative law judge (“ALJ"). I¢.) In February 2016, an ALJ conducted a vids

hearing at which Plaintiff appeared and testifwith a representative, paralegal Jennif

1 Citations to the “Tr.” are tthe certified administrative traaript of record. (Doc. 18.)
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Hornback? (Id.) At the hearing, Platiff, through her represéative, amended the onsg
date to March 11, 2014. (Tr. 14, 85-86.) Bwiing the hearing, th&lLJ issued a decision
finding Plaintiff not disabled under the AdfTr. 14-29.) The ALJ nied that Plaintiff had
a previous application for SSI bdid not request to reopen aoiyor application. (Tr. 14.)
The ALJ also noted that althgh SSI is not payable untiléehmonth after the applicatior
was filed, she considered ethcomplete medical historgonsistent with 20 C.F.R.
8 416.912(d). Ifl.) Plaintiff requested review of the ALJ's decision. (Tr. 1-6.) The So
Security Appeals Council dexd Plaintiff's request for keew and Plaintiff now seeks
judicial review of the Commissioner'®dision pursuant to 42 U.S.C. 8§ 405(Q).
[I.  Administrative Record

The administrative recorohcludes medical records pertaining to the history
diagnoses and treatment of Rl&f's alleged impairments. The record also includes
several medical opinions. The Court discusseselevant records and opinions below.

A. Treatment Records relatedto Mental Impairment

1. Marc Community Resources and SMI Determination

Plaintiff received treatment for mentakalth conditions at Marc Community
Resources (“MCR?”) stating in 2008. (Doc. 28aflr. 944.) Plaintiff was diagnosed witl
depressive disorder NOS, dysthymic digsrdoost-traumatic stress disorder (“PTSD’
borderline personality disordeand obesity. (Tr. 921, 92B44, 962, 963.) Plaintiff
reported lifelong depression withcireasing anxiety. (Tr. 538Blaintiff regularly reported
suicidal thoughts and difficultgoping with life’'s stressors.(Tr. 294, 918, 927, 944.)
Plaintiff reported a family histy of mental illness and sulsce abuse and that she h:
been sexually and verbally aleasby her father, brother, and-lexsband. (Tr. 918, 944.)

In August 2015, Plaintiff reported thahe was intermittentijiving at her ex-
husband’s home and her parents’ homtake care of her childrenld() She reported that

each place was a source of stre$d.) (Plaintiff reported “sélinjurious behavior—hitting
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2 Plaintiff was represented bgttorney Kevin Rowe but he did not appear at the

administrative hearing. (Tr. 83.)
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self in head and peeling skin ber feet to the point she cannadlk.” (Tr. 944.) Plaintiff
had a history of “numerous fadetrials of various psychiatrimedications.” (Tr. 918.)
Plaintiff reported medication side effectd hypersomnia, daytime drowsiness, af
increased appetite. (Tr. 373, 388, 602.)

On June 23, 2015, nurse practitioner (“NRoderick at MCR conducted a menta

status examination and noted that Pl#intias oriented, alert, had good eye conta

normal speech, an unremarkableubht process, and logicasociations. (Tr. 919.) She

had a full fund of knowledge, bpoor memory, insight, judigent, and concentrationld()
During a July 2015 appointment at MCR, Ptdfrreported feeling increasingly suicida
since a change in her medicat (Tr. 927.) NP Roderickstarted Plaintiff on Cymbalta]
and Valium. [d.)

On the suggestion of treatment providatsMCR, Plaintiff was evaluated for 4
Seriously Mentally Il (“SMI”) determinatin. (Tr. 927, 928-958.) Based on th
examination, in August 2015, the Crigt@sponse Network (“CRN”") approved Plaintif
for SMI eligibility. (Tr. 960.) Accordingly, Plaintiff stoped treatment at MCR and he

care was transferred to Partners in ReppvgTr. 966, 720-22.) The September 201

discharge summary from MCR noted that Pl&iagppeared to have &tlined in progress”
based on her GAF scores. (Tr. 966.)
2. Partners in Recovery
In August 2015, Plaintiff began treatmemith various providers at Partners i
Recovery. (Tr. 720.) On examination, Ptdfrwas oriented, alert, had normal speech
tangential thought process, logl associations, a labile mood, appropriate affect, a
fund of knowledge, fair memoygnd poor judgment, insight,dooncentration. (Tr. 722.)

Plaintiff had a normal gait.Id.) Plaintiff reported daily thoughts of deathd.] During

a September 2, 2015 appointment, Plaintifforked that she had started taking mare

Diazepam than ordered and tehe had increased her use of medical marijuana. (Tr. 7
Judith Bischoff, NP, prescribed lata 80mg and Diazepam 2mgld.] Plaintiff was

diagnosed with mood disorder, bipolar NG&hd post-traumatic stress disordetd.)(
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During a September 9, 201pmointment with NP BischoffPlaintiff reported that she

thought the Latuda was making her symptoms @o(3r. 730.) Omxamination, Plaintiff

was oriented, alert, and had fair eye contd€t. 731.) Plaintiff had logical associations

unremarkable stream of thought, an anxious madabile affect, a fair fund of knowledge

fair memory, fair insight, fair jdgment, and poor concentrationld.] Plaintiff had a
normal gait. Kd.) Plaintiff reported experiencing Ipations as a side effect.|d()

Plaintiff's current medications were identtfi@s Diazepam 2mg aighbapentin 300 mg.

(1d.)

During a September 24, 2015 appointmétajntiff reported tht she had stopped
Latuda and that she was taking Gabapentin, xdstnot helping. (Tr. 733.) Plaintiff alsc
reported that she hadgped taking Valium. Id.) Plaintiff reported no side effects fron

her medication. (Tr. 734.) Plaintiff's curremedications were identified as Gabapent
400 mg and Buspirone 30 mgld.)] On examination on October 22, 2015 Plaintiff w
oriented, alert, had good eye contact aadmal speech, her stream of thought w
unremarkable. (Tr. 737.) Plaintiff had fanemory and fair fund of knowledged( Her
insight, judgment, and concentration were podd.) ( Plaintiff had a normal gait anc
normal strength and muscle toneld. Plaintiff reported medication side effects ¢
dizziness and nauseald.j Plaintiff's current medicatns were Gabapentin 400mg an
Hydroxyline Pamoate 100mg. (Tr. 738.[puring an October 21, 2015 appointmer
Plaintiff reported “passive” thoughts of netanting to live. (Tr. 740.) She had a gogd
fund of knowledge, her memp was grossly intact, anter insight, judgment, and
concentration were fair.Id.) Plaintiff had a steady gait.ld() Plaintiff's medications
were modified to target deggsion, anxiety, and PTSDId\)

During November 17, 2015 appointmenith Arashdeep Gill, M.D., Plaintiff
reported anxiety, depressioand nightmares. (Tr. 743.Dr. Gill adjusted Plaintiff's
medication but denied her requést Benzodiazepine noting that Plaintiff had taken it
the past and it presented short term and long-term ris#tg. Quring the November 17,

2015 appointment, Plaintiffeported being anaus and depressed, having fragment
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sleep, passive suicidal thgits, and reported selfitung the previous weeklId.) Plaintiff
reported that she was unable to attend pldniherapy due to transportation issugs.
(Tr. 744.) Plaintiff did not report any mediaatiside effects. (Tr. 745.) Plaintiff reported
that she had previously used medical carmahice a week, but she denied recent use.
(Id.) On examination, Plaintiff was orientedlert, had good eye contact and normal
speech, her stream of thought was unremaekdlgr affect was congruent, she had a gqod
fund of knowledge, her memory was grossliaat, she had fair judgment, insight, and
concentration. 1(l.) She had a steady gaitd.] She was positive for chronic back pain
and anxiety. 1¢l.)

During a December 7, 20Hppointment with 2 Gill, Plaintiff was oriented, alert,
had good eye contact, a concrete thought proaesisan unremarkable stream of thought.

(Tr. 749.) Plaintiff had a good fund of knauge, her memory was “grossly intact,” h¢

D
=

judgment, insight, and concentrationrevéair (“more goal directed”).Id.) Plaintiff had
a steady gait. Id.) During a December 17, 2015 appgment with Dr. Gill, Plaintiff
reported anxiety and poor sleeflr. 753, 754.) On examitian, Plaintiff was oriented,
alert, had an unremarkable stream of thouglgpod fund of knoledge, grossly intact
memory, and fair insight, judgme and concentration (“more glodirected than her first
few appts”). (Tr. 754.) Plaintiff had a steady gaitl.)( Plaintiff was positive for chronic
back pain and anxietyld;) She was assessed with maabrder NOS, PTSD, depressive
disorder. (Tr. 756.)

B. Treatment Records Relatedo Physical Impairments

Plaintiff was treated by several providers the McKellips Family Clinic. (Tr. 662/
712.) Carl E. Ferguson, D.O., diagnoseldtbral sensorineural hearing loss. (Tr. 670,
671, 683.) Dr. Ferguson also treated PIHifdr neck and back pa. (Tr. 683-86.) On
January 15, 2105, Plaintiff complainefisharp shooting neck paind( On examination,
Plaintiff's cervical spine had decreased range of motion. r(685.) Plaintiff was alert

and oriented and had a normal mood and affédt) Dr. Ferguson diagnosed cervicalgi

|SR—

lumbago, myalgia, and hearitggs. (Tr. 685.) On Janua2g, 2015, Dr. Ferguson ordere
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alumbar MRI. (Tr. 687-8&eeTr. 620-21.) The MRI reveatl mild multilevel spondylitic
change in the lumbapine without evidnce of stenosis or root impingement, “probal
small Tarlov cyst formation &nd mild chronic “endplate agpression deformities [at] T12
and L1.” (Tr.621.) During at February 32015 appointment, Plaintiff reported shat
stabbing low back pain at a level 9/10. (Tro§80n examination, Rintiff's lumbar spine
was tender to palpation “with spasm.” (Tr.691.) Dr. Ferguson observed
paravertebral muscles@d decreased “DTR.”Id.) Straight leg raising test was negativ
(Id.) Plaintiff was alert and oriented with a normal mood and affédt) (

During a March 13, 2015 appointment wRihysician Assistant (“PA”) Michelle

Roy, Plaintiff complained of throbbing, diffe back pain at a level 6/10. (Tr. 697.

Plaintiff denied any medation side effects.Id.) On examination, Plaintiff's lumbar sping
was tender on palpation. (Tr. 699.) Plairt#id tight paravertebratuscles and decrease
“‘DTR.” (l1d.) Straight leg raising test was negativil.)( Plaintiff was alert and oriented
with a normal mood and affect.ld() During a May 2015 appament with PA Roy,
Plaintiff reported sharp aching low back painaaevel 10/10. (Tr. 701.) Plaintiff alsa
presented with hypertsion and anxiety. Id.) On examination, Plaintiff was alert an
oriented with a normal mood draffect. (Tr. 703.) On Jures 2015, PA Roy noted tha

Plaintiff reported stabbing pain in her lowdk level 8/10, depressi, and hypertension.

(Tr. 705.) On examination, Plaintiff was alartd oriented with a normal mood and affect.

(Tr. 707.)

On referral from Dr. Ferguson, Plaintiff wieated for back pain at Arizona Sping.

(Tr. 622-30.) During her initial visit witibaniel Ryklin, M.D.,on September 22, 2015
Plaintiff complained of sharp, shooting, staltpiow back pain at a level 10. (Tr. 623
Plaintiff reported that the pain waggravated with sitting and standindd.J On review
of Plaintiff's lumbar MRI, D. Ryklin noted that Plairfi had “fairly preserved disc
anatomy, no central canal foraminal stenosisid.; (see Tr. 620-21.) Plaintiff had
“multilevel facet hypertrophy as well &cet joint effusions.” (Tr. 62B Plaintiff reported
that she had been using “high-dose Gabaipewithout much rief,” and had tried
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Tramadol without relief. 1d.) Dr. Ryklin noted that Partneirs Recovery was “prescribing
current pain meds.” (Tr.624.) Plaintiffsurrent medicationsvere Gabapentin and
Valium. (d.) Plaintiff admitted having recentlyied medical marijana for pain. I€.)
Plaintiff consented to arine drug screen. Id.) Dr. Ryklin reviewed the results with
Plaintiff and noted that the screen wasipges for benzodiazepines (BZO) and marijuar
(THC). (Tr. 624, 628-30.)

On examination, Plaintiff was positivier back pain, but rgative for muscle
cramps, joint swelling, and joint stiffness. r(625.) Plaintiff was able to heel-walk an
toe-walk without difficulty. [d.) Plaintiff could perform a full squat and climb on th
examination table whout difficulty. (d.) There was tenderness palpation over the
bilateral facet joints in the fabar spine, range of movemémthe lumbar spine “producec
pain in the lower lumbar region which [Wasonsistent with [Riintiff's] symptoms.

(Tr.626.) Straight leg raising test waggative bilaterally “wth the exception of

producing centralized & back pain.” [d.) Dr. Ryklin recommended a “trial of medial

branch blocks under fluorosoy to establish a more deiiive diagnosis,” and possible
lumbar radiofrequency medial branch ablatto provide longer lasting pain reliefld)
Dr. Ryklin prescribed Norco for back pasnd advised Plaintiff not to use medic:

marijuana while on Norco. Id.)

Plaintiff also sought treatment at urgeate or an emergency room for back pain,

knee pain, upper respiratory infections, cahd ainus problems, anxiety, and chest pa
(Tr. 406, 632-37 (sinus problems), 651{&#notional problems), 758-858 (May 28, 201
various issues treated at Banner Health).hdnopening briefPlaintiff refers to “other
relevant evidence” of physical impairmen{®oc. 25.) Plaintiff assés that “many years
ago” she had pre-cancerous cells that vdeseovered during a hysterectomy, but she (¢
not follow-up on that issue. (Doc. 25 at 13-1Rlaintiff also asserts that she has a “femzé
condition that requires care” but states thatrsheses to see a spdafor treatment. I¢.
at 14.)
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C. Opinion Evidence
1. Nicole Huggins, Psy.D.
On April 10, 2013, Dr. Huggins with logy Integrated Psychological Service
performed a consultative pdyaogical examination of Pladiff. (Tr. 25, 279-87.)
Dr. Huggins noted that Plaintiff was seekingctab Security disabilitypenefits based on
her reported difficulties with severe degps®mn and anxiety. (Tr.279.) Dr. Huggin

conducted a clinical interviewith Plaintiff, performed a “minmental status examination’

(“MMSE), and reviewed a psychological awuation report from Dr. Kathy Thomas.

(Tr. 280, 281.) Dr. Hugginsonisidered Plaintiff's history diier present iliness, episode
of decompensation, her social history, fanalyd relationship history, mental health ar
medical treatment history, substance abusetyistlegal history,” educational history
employment and financial managamahistory, activities of dailliving, and mental status.
(Tr. 280-82.)

Dr. Huggins noted that Plaintiff was dragsed with depression and anxiety whd

d

2N

she was seventeen. (Tr.280.) Plaintifiaeed that her symptoms of depression hiad

increased significantly over thegidew years making it difficufor her to work or engage
in activities of daily living. Id.) Plaintiff described hesymptoms of depression a
thoughts of not wanting to be alive dailyid.J She described her symptoms of anxiety
“tightness in her chest, shortness of breatinisive thoughts causing panic attackdd.)(
Plaintiff reported self-mutilatin by picking or pdeng her skin to relieve anxiety.
(Tr. 282.) Plaintiff reported a history paternal alcohol and child abused.) Plaintiff
reported that she lived at home with her ex-hodl@nd his mother and four of her childre
(Tr. 283.) Plaintiff reported #t she cooked for them.ld() Plaintiff reported having
difficulty maintaining her hygiendue to her depressionld()

Dr. Huggins diagnosed Plaintiff with noa depressive disorder and generalizé
anxiety disorder “by histgt” and thyroid issues.ld.) She noted Plaintiff’'s problems with
employment, housing and finances, ahd assessed a GAF score of 68.) (Dr. Huggins

stated that Plaintiff's prognosis was ‘iffab good” and that she “would benefit fron
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intensive psychological treatment.fd() Based on her interview and MMSE of Plaintif
Dr. Huggins completed a Psychological/Psychiatric Medical Source Statement (“M
(Tr. 285-86.) She opined thRtaintiff had limitations that were expected to last twel
months from the date of her examinatiofTr. 285.) In areas of understanding ar
memory, Dr. Huggins opined ah Plaintiff “demonstrated mostly adequate verk
comprehension and ability to use languaget @hat her “verbal and visual memor
systems appear[ed] to be adequateld.)( In areas of sustained concentration a

persistence, Dr. Huggins opined that Pldéirdould carry out “simple procedures.’ld()

Plaintiff “did not demonstrate difficulty staining attention during the interview and

MMSE.” (Id.) Inthe areas of social interactiéhaintiff reported naignificant difficulties
getting along with others or coenkers in previous jobsld.) When “motivated to do so,”
Plaintiff could maintain personal hygieaad participate in household activitiesd.) In
the area of adapting to chander. Huggins opined that &htiff did not demonstrate
difficulty with attention and eancentration during the intaexw and the examinationld()
2. Bradley Werrell, D.O.

In early 2013, Dr. Werrell performed a cattative examination(Tr. 272-78.) He
noted that Plaintiff reported a history of ldvack pain since 2011. (Tr.272.) Plainti
reported that a chiropractor had recommendethtiesat for her “unusuapinal curvature,”

but she was unable to aftbthe treatment. Id.) Dr. Werrell observed that Plaintiff hag

an “unusual affect.” (Tr. 273.) Plaintiffsd had “mild difficulty” hearing conversation at

“normal conversational tones.1d() On examination, Dr. Werlteobserved that Plaintiff

had an unencumbered gaitdathat she performed tandem walking and heel and

walking without difficulty. (d.) Plaintiff could squat to 98egrees and return to standing

without using her pper extremities. I¢.) Plaintiff could hog'minimally well.” (Id.) A

Rhomberg test was negativeld.] Plaintiff had full range ofnotion bilaterally in her

upper and lower extremities and in her “agkéleton.” (Tr. 274.) Plaintiff had normal

muscle strength, tone, and bulkdd.] Plaintiff had intact sensationld() Straight leg

raising test was negative, [eiaintiff had “reduced spinalurvature thraghout the entire
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trunk.” (Id.) Based on his examination, Dr. Werrgfllined that Plaintiff did not have 4
physical condition that wodl impose any limitations for twelve continuous month
(Tr. 274.) Dr. Werrell did not assess anyitations on a medical source statement
ability to do work-related physal activities. (Tr. 274-77.)

3. Michael Alberti, M.D.

In July 2014, Dr. Alberti exmined Plaintiff. (Tr. 409-1) Dr. Alberti noted that
Plaintiff's affect was “slightly flat” but shevas cooperative and mavevithout difficulty.
(Tr. 410.) On examination, Dr. Alberti aased that Plaintiff had a normal range ¢
motion in her spine and joints. (Tr. 410-18jraight leg raising was normal. (Tr. 411
Plaintiff had normal (5/5) musclstrength, tone, and bulk.ld() Plaintiff had intact
sensation and reflexes.ld() Dr. Alberti opined that Plaintiff did not have physics
conditions that wouldmpose any limitations for twelveontinuous months. (Tr. 411.
Dr. Alberti did not assess any limitations. (Tr. 409-11.)

4. Treating Source Statement

The record includes a Febrye8, 2015 medical sourctatement (“spinal/arthritic

dysfunction”). (Tr. 601-07.) The ALJ referred tiois statement as a “treating sour¢

statement” completed by anidantified individual associatl with the McKellips Family

Medical Clinic. (Tr. 17.) As the ALJ noted, ig difficult to read the signature and tth(aJ

statement does not otherwise identify its autl{@r. 607.) Therefore, the Court refers
this as a treating source’s statement. Téatiing source identifies &htiff's diagnosis as
T12/L1 endplate fractures, “DOB-spine” with a fair prognsis. (Tr. 601.) The treating
source opined that Plaintiff coultbr each activity, sit, standy walk for ore hour during
an eight-hour day and could not perform a jadit thad a sit/stand optio (Tr. 605, 606.)
Plaintiff could occasionally liftad carry upon to ten poundsld.) Plaintiff could never
bend, squat, crawl, climmr reach above shoulder heig (Tr. 606.) Additionally,
Plaintiff was totally restricteth exposure to unprotectediglts, machinery, and markec

changes in temperature and humidity, dust, fumes, and gadgs. (
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The treating source opined that Plaintiffain and symptoms precluded full-tim
work because they, or sidefects from related medicans, impaired her ability to
concentrate and sustain effortid.] Additionally, Plaintiff would need frequent break
that could not be accommodatedaoregular schedule and skeuld frequently miss work.
(1d.)

lll.  The Administrative Hearing

Plaintiff was born in 1969. (Tr. 154.phe attended, but did not complete, hig
school and had past woas a housekeeper and a stay-atéamther. (Tr. 171, 282, 283.
Plaintiff testified that shavas divorced and had threepdedent children. (Tr. 87.)

Plaintiff testified that her source of incoraethe time of hearingas “disability” from her

ex-husband. (Tr. 87-88.) Pl4ihtestified that she had cortgied ninth grade and did not

have a GED. (Tr. 88.) Plaintiff stated tishie was not looking for work because she w
“trying to stay alive” and congtély wanted to kill herself.1q.) Plaintiff testified that she
last worked a few years before the dat¢hefhearing as a housekeeper in a rehabilitat
hospital. [d.) She worked there for a year-and-a-hélit. 89.) Plaintiff testified that she
left that job because she sttt having problems with herysical and mental healthld()
Plaintiff testified that she was unable wowrk because she was preoccupied

persistent suicidal thoughtsld( Plaintiff testified that wén she had suicidal thought
she cut or hit herself. (Tr. 92.) Plaintiff tegd that she engaged in that behavior at le
once a day. I4.) Plaintiff testified that she had PTS8lated to childhood sexual abusg

(Tr. 93.) Plaintiff stated thathe had flashbacks about fifteto twenty times a day that

made her cry, hide, or hurt herselid.J She testified that her medication made I
extremely drowsy and dizzyld() Plaintiff testified thashe had stopped smoking, did n(
drink alcohol, and had tried “medical maapa” for her depressidout it did not work.
(Tr. 90.)

Plaintiff testified that she had fractuiasher spine that caused numbness and se\
pain. (d.) Plaintiff stated that she had startezhtment for her back pain but had stopp

after she changed insurance and lost her do€for93.) Plaintiff inended to get treatmen
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for her back pain after she got her mental health under contdgl. Rlaintiff testified that
she could sit for twenty minutes, stand fordéh or twenty minutes, walk one block, ar
lift twenty pounds. (Tr. 90-91.Plaintiff testified that she spetine day sleeping. (Tr. 91.

She did not do housework or coold.] Plaintiff lived with her mom and dad and he

mom did the housework, most of the coakimnd reminded Plaintiff to attend to he
personal hygiene. (Tr. 91, 95.) Plaintiff tastf that she made suher children got to
school on time. I(.) Plaintiff testified that she drovsometimes” when it was close tq
home. (Tr. 87.)

A vocational expert (“VE”) also testified #ite administrative hearing. (Tr. 95-99
In response to a question from the ALJ, YHe testified that an individual who had n(
exertional limitations, but whavas limited to simple, unskiltework, who could tolerate
only moderate noise and must avoid exposoifeoncentratedoud noises,” and who was
limited to “intermittent, brief, work-related¢ontact with the public, co-workers, an
supervisors,” could perform Plaintiff's past tk@s a housekeeper. (Tr. 97.) Anindividu
with those limitations could also performhet work, including hand packager and line
room attendant. (Tr. 97-98.)

In response to a question from Plaintiffepresentative, the VE testified that ¢
individual who would be off task more thaen percent of the gawould be unable to
perform any of the jobs that the VE had ideatf (Tr. 98.) The VElso testified that

missing more than two days of work per ntomtould be “unacceptable” in the “lines of

work” that the VE had ientified. (Tr. 98-99.)
IV.  The ALJ’s Decision

A claimant is considered disabled undex 8ocial Security Act if she is unable “ts
engage in any substantial gainful activityrbgson of any medically determinable physig
or mental impairment which can be expectedetult in death or which has lasted or c;
be expected to last for a continuoyriod of not less than 12 months
42 U.S.C. 8§ 423(d)(1)(A);see alsat2 U.S.C. § 1382c(a)(3)JA (providing a nearly

identical standard fosupplemental security incomesdbility insurance benefits). Ta
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determine whether a claimant is disable@ &LJ uses a five-step sequential evaluati
process.See?20 C.F.R. 88 404520, 416.920see, e.g.Garrison v. Colvin 759 F.3d 995,
1010 (9th Cir. 2014).

A. The Five-Step Sequendl Evaluation Process

In the first two steps, a claimant se®k disability benefitsmust demonstrate

(1) that she is not presently engaged isulastantial gainful actity, and (2) that her

medically determinable impairment or mbinations of impairments is severeg.
20 C.F.R. 88 404.1520(b), 405%20(c), 416.920(b), 416.920(cIf a claimant meets step$

one and two, there are two ways in which stag be found disabled at steps three throd

five.

At step three, the claimant may protleat her impairment or combination of

impairments meets or equals an impairmenthe Listing of Impairments found in
Appendix 1 to Subpart P of 20 C.F.R. Pad 4@0 C.F.R. 88 402520(a)(4)(iii) and (d),
416.920(d). If claimant can prove such iarpairment, the claimant is presumptivel
disabled within the meaning of the Actld.j If not, the ALJ determines the claimant’
RFC. 20 C.F.R. 88 404.1520(e), 416.920(&) .step four, the ALJ determines whether
claimant's RFC precludes her from rfmming her past relevant work
20 C.F.R. 88 404.1520(f), 416.920(f).

If the claimant establishes this prima facése, the burden shifts to the governme
at step five to establish that the claimam parform other jobs thaixist in significant
number in the national economy, considering ¢kaimant's RFC, age, work experienc
and education. 20 C.F.B§ 404.1520(g), 416.920(g9ee, e.g.Bray v. Comm’r of Soc.
Sec. Admin554 F.3d 1219, 1222 (9@ir. 2009) (“The burden of proof is on the claima
at steps one through four sltifts to the Commissioner aegtfive.”). If the government
does not meet this burden, then the claimaobrsidered disabladithin the meaning of
the Act. 20 C.F.R. 8 404.1520(age, e.g.Garrison 759 F.3d at 1011.

I
I
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B. The ALJ’s Application of the Five-Step Evaluation Process

At step one of the sequential evaluatmocess, the ALJ found that Plaintiff ha
not engaged in substantial glailactivity since July24, 2012—the allged disability onset
date. (Tr.16.) At step two, the ALJ fodi that Plaintiff had the following severs
impairments: “[a] mental impament variously diagnosed toclude depressive disorde
NOS [not otherwise specified], post-traumastress disorder, borderline personali
disorder; and bilateral seorineural hearing l0$s.(20 CFR 41&20(c)).” (d.) At step
three, the ALJ found that &htiff's severe impairments did not meet or equal
impairment in the Listing of Impairmentfound in Appendix 1 to Subpart P @
20 C.F.R. Part 404 (20 C.F.B§ 416.920(d), 416.928nd 416.926)). (Tr. 18.)

The ALJ next determined Plaintiffs RFE (Tr. 20.) TheALJ concluded that
Plaintiff had the RFC to “perfon a full range of work atllhexertional levels but with
certain nonexertional limitations.”ld.) The ALJ specified tha®laintiff was limited to
“simple, unskilled tasks requiringo more than intermittent ilef work related to contact

with coworkers, superviss, and the public.” 1d.) The ALJ furtherfound that that

AY”4

Ly

an

—

Plaintiff was restricted to exposure to “moderate noise” and must avoid “concentrate

exposure to loud noise.d()

At step four, the ALJ concluded that Pi@ff could perform her past relevant wor
as a housekeeper because d ‘thot require the performae of work-related activities
precluded by claimant’s residuginctional capacity.” (Tr. 26.) Alternatively, the AL.
found that based on Plaintiff's age, educatard RFC, Plaintiff could perform “other job

that exist in significant numbers in the ai@l economy,” including linen-room attendant.

(Tr. 27-28.)

31In her reply, Plaintiff assert that t#é¢.J and the Commissioner “failed to include ADI
and Anxiety Disorder.” (Doc. 29 at 2.) Tcetlextent that Plaintiff asserts a claim bas
on the failure to find ADD and anxiety dis@rdsever impairments, the Court will ng
consider that claims that are asserted for the first time Iin a r&alg.Zamani v. Carngs
491 F.3d 990, 997 (9@ir. 2007) (a “district court neaabt consider arguments raised fd
the first time in a reply brief")tJnited States v. Romm55 F.3d 990, 99{®th Cir. 2006)
(“[a]Jrguments not raised by a partyita opening brief are deemed waived”).
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Therefore, the ALJ concluded Plaintiff wast under a disability as defined in the

Act from the onset date through the date efAliLJ’s decisions. (R. 35.) Accordingly, th
ALJ denied Plaintiff's applid#on for disability benefits. 1€.)
V. Standard of Review

The district court has the “power toten upon the pleadings and transcript

record, a judgment affirmingmodifying, or reversing thdecision of the Commissioner

with or without remanding theause for a rehearing.” 42 U.S.C. § 405(g). The distf

court reviews the Commissioner’s final decision under the substantial evidence stsg
and must affirm the Commissioner’s decisioit i supported by substantial evidence a
it is free from legal errorSmolen v. ChateB0 F.3d 1273, 1279 (9th Cir. 199&yan v.

Comm’r of Soc. Sec. Adm;irb28 F.3d 1194, 1198 (9thrCR008). Substantial evidency

means more than a meseintilla, but less than a preponderance; it is “such reley

evidence as a reasonable mind might aceptadequate to support a conclusion.

Richardson v. Peralest02 U.S. 389, 401 (1971) (citations omittesBe also Webb v.
Barnhart 433 F.3d 683, 68@®th Cir. 2005).

In determining whether substantial evidence supports a decision, the court cor
the record as a whole and “may not affisimply by isolating a specific quantum @
supporting evidence.Orn v.Astrue 495 F.3d 625, 630 (9th CR007) (internal quotation
and citation omitted). The ALJ is responsible for resolving conflicts in testimg
determining credibility, and resolving ambiguiti€see Andrews v. Shalal3 F.3d 1035,
1039 (9th Cir. 295). “When the evidendeefore the ALJ is subft to more than one
rational interpretation [the court] musefer to the ALJ’s conclusion.Batson v. Comm’r
of SocSec. Admin 359 F.3d 1190, 1198 (9th Cir. 2004) (cithugdrews 53 F.3d at 1041).

Furthermore, the court appti¢he harmless error doctrindien reviewing an ALJ’s
decision. Thus, even if the ALJ erred, tecision will not be reversed if the error i
“inconsequential to the ultimatendisability determination.”Tommasetti v. Astru®33
F.3d 1035, 1038 (9th €i2008) (citations omittedee alsdviolina v. Astrue 674 F.3d
1104, 1115 (9th Cir. 2012) (an error is harmless so Emdhere remains substanti
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evidence supporting the Alls decision and the error “does magate the validity of the
ALJ’s ultimate conclusion”)Burch v. Barnhart400 F.3d 676, 679 (9tir. 2005) (stating
that “[a] decision of the ALJ will not beeversed for errorthat are harmless.”).
VI.  Plaintiff's Claims

Plaintiff's opening brief includes multiplssues. (Doc. 25.) Plaintiff identified
fourteen overlapping issues on firet four pages of her brief.ld. at 1-4.) However, she
includes additional issues throughout her opgrarief. (Doc. 25.) The Court identifie$
and discusses these issues below.

A. The ALJ Failed to Consider dl of Plaintiff's Impairments

—h

Plaintiff alleges that the ALJ erred byiliag to consider the combined effects ¢
her impairments. (Doc. 25 at 23 (citifgnolen 80 F.3d at 1289.) Specifically, Plaintiff
asserts that the ALJ did not consider “factspecifically related tdher] back pain.”
(Doc. 25 at 23). Plaintiff does not furthelaborate on this claim in her opening bfief.

The ALJ was required to considerafkiff's impairmens in combination
throughout the disabilitgetermination processSee Smoler80 F.3d at 1289 (discussing
requirement that ALJ consider impairmentsambination at step two). The regulations
require an ALJ to considerdicombined effects of all ipairments both sere and non-
severe in formulating an RFGeeBuck v. Berryhill 869 F.3d 1040, 1®4(9th Cir. 2017)
(explaining that “[ijln assessing RFC, thejuaticator must consider limitations and
restrictions imposed by all can individual's impairmest even those that are nat

‘severe.”) (quoting Titles Il & XVI: Assesag Residual Functional Capacity in Initial
Claims, Social Security Ring (“SSR”) 96-8p, 1996 WL 374184, at *5 (S.S.A. July 2,
1996));see als®0 CFR 88 416.920(e) (stating tdten a claimant’s impairment(s) does
not meet or equal a listed impairment, theeAgy will assess a claimant's RFC “based pn
all the relevant medical evidence and othevidence in the record....”); 20

C.F.R. 8§ 416.945(a)(2) (stating that whesessing a claimant’'s RFC, the Agency “will

4 The Court will not consider Plaintiff's expaas of this claim in her reply to include
additional physical impairments. (Doc. 29 ats®e Zaman91 F.3d at 997.
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consider all of [a claimant’s] medically detamable impairments of which [it] is aware
including your medically determinable impaents that are not ‘severe . . ..").

At step two in this case, the ALJ found that Plaintiff had the following sev
impairments: “[a] mental impament variously diagnosed toclude depressive disorde
NOS [not otherwise specified], post-traumastress disorder, borderline personali
disorder; and bilateral sensorineural heatogs. (20 CFR 416.92€)).” (Tr. 16.) The
ALJ considered Plaintiff's back pain witmflings that suggestédmbar facet syndrome

but found Plaintiff’'s back impairment not sege (Tr. 17 (citing AdminHrg. Exs. 31F at

ere

[

Ly

5, 36F at 20).) Later in her decision, the Atdted that, because she found that Plaintiff's

back pain was not a severe impairment, fémainder of [her] decision [would] be focuse

on the several mental impairmeatsd hearing loss.” (Tr. 21.)

Even if the ALJ erred at stéywo, as Plaintiff suggests (I8. 25 at 23), such an erroy

would be harmless. Plaintiff prevailed atstwo because the ALJ found several sevs

d

ere

impairments and her case proceeded to the remaining steps of the sequential evaluat

process. However, when analyzing thenaming steps in the sequential evaluatic
process, the ALJ was required to considemfiféis back impairmenteven though she did
not find it severe. See20 C.F.R. 8 416.945(a)(23ee alsoBuck 869 F.3d at 1049
(explaining that “Step Two is merely a thinetd determination meant to screen out we
claims . .. It is not meant to identify impaients that should be taken into account wh
determining the RFC.").

The Court concludes that the ALJ’s faildceconsider Plaintiff’'s back impairmen
when assessing her RFC oremguestioning the vocational expert was harmiBsdbins
v. Soc. Sec. Admim66 F.3d 880, 885 (9th Cir. 2006jr@@ is harmless if it is “clear from
the record that [the] error was inconsequéendidhe ultimate nongability determination”
(internal quotation marks omittedgee Lewis v. Astryd98 F.3d 909, 911 (9th Cir. 2007
(any error at step two is considered hasslef the ALJ considered the effects (
impairments deemed non-severe in assessiclgimant’s RFC). Atstep two, the ALJ

discussed the evidence, opinions, and PfsmBymptom testimony tated to Plaintiff's
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back impairment and found that it did notaddish any physical functional limitations|
(Tr.17-18.) As discussed below in SectiofisB and C, the ALl did not err in her
consideration of this evidence.
B. The ALJ’'s Assignment of Weight to Medical Opinions
1. RelevantStandards

In weighing medical source opinion idgnce, the Ninth Circuit distinguishe

UJ

between three types of physicians: (&ating physicians, whdreat the claimant;
(2) examining physicians, W examine but do not tredlhe claimant; and (3) non-
examining physicians, who neithigeat nor examine the claimantester v. Chater81

F.3d 821, 830 (9th Cir. 1995). Generally,rmaveight is given t@ treating physician’s

opinion. Id. The ALJ must prade clear and convincing reass supported by substantia
evidence for rejecting a treating or an exanyg physician’s uncontradicted opiniofd.;
see also Reddick €hater, 157 F.3d 715, 725 (9 Cir. 1998). An ALJ may reject the
controverted opinion of a treating or aramining physician by providing specific and
legitimate reasons that aseipported by substantial idence in the record.Bayliss v.
Barnhart 427 F.3d 1211, 121@®th Cir. 2005)Reddick 157 F.3d at 725.

Opinions from non-examining medicabwsces are entitled to less weight than
opinions from treating cgxamining physiciansLester 81 F.3d at 831. Although an ALJ
generally gives more weigtd an examining physician’s opinion than to a non-examin|ng
physician’s opinion, a noaxamining physicia’s opinion may nonetheless constitute
substantial evidence if it is consistent witkther independent evidence in the record.
Thomas v. Barnhay278 F.3d 947, 957 (9th Cir. 2002Nhen evaluating medical opiniom
evidence, the ALJ may considéne amount of relevant evidea that supports the opinion
and the quality of the explati@n provided; the consisten@f the medical opinion with
the record as a whole; [and] the specialtthefphysician providing the opinion . . .Orn,
495 F.3d at 631see Garrison759 F.3d at 1012 n.11.

I
I
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2. OpinionsRelatedto Back Impairment
At step two, the ALJ found that Plaintifbd the following severe impairments: “[g
mental impairment variously ajnosed to include depressdisorder NOS [not otherwise
specified], post-traumatic stress disordeoyderline personality disorder; and bilater
sensorineural hearing loss(20 CFR 416.920(c)).” (Td6.) The ALJ considered

Plaintiff's complaint of backpain with findings that suggsted lumbar facet syndrome.
(Tr. 17 (citing Admin. Hrg. Exs. 31F at 5, 3@F20).) The ALJ found that Plaintiff's back

impairment was not severe. (Tr.17.) TheJAdssigned great weight to the opinions
examining physicians Dr. Werrelhd Dr. Alberti. (Tr. 17.)The ALJ also cosidered the
February 2015 treatirgpurce statementld( (citing Admin. Hrg. Ex. 27F at 7).) The AL
assigned that opinion little weig (Tr. 17-18.) Plaintiff sserts that the ALJ erred ir
assigning great weight to Dr. Werrell's and Blberti’'s opinions (Doc25 at 14, 15), but
she does not specifically argtieat the ALJ erred in assigmgrittle weight to the February,
2015 treating source stateméntDoc. 25 at 3, 14-23.) Aset forth below, the Court findg
that the ALJ did not err in assigning gremgight to Dr. Werrell's and Dr. Alberti’s
opinions.
a. Bradley Werrell, D.O.
Dr. Werrell examined Plaintifin February 17, 2013. (T272-78.) He noted that

Plaintiff reported a history of low back pasince 2011. (Tr.272.) On examinatiof

N

of

L

Dr. Werrell observed that Plaintiff had amencumbered gait and that she performed

tandem walking and heel and twalking without difficulty. (d.) Plaintiff could squat to
90 degrees and return to standinthaut using her uppeextremities. Id.) Plaintiff could
hop “minimally well.” (d.) A Rhomberg test was negatived.) Plaintiff had full range

of motion bilaterally in hemupper and lower extremitiesna in her “axial skeleton.”

® Plaintiff asserts that th&lJ “discredit[ed] every medicglerson” aside from the agenc
Bhysml_ans_. (Doc. 25 at 3, 16.) However, dbes not specifically gue that the ALJ erred|
by assigning little weight to éhFebruary 2015 treating seoarstatement and does nd
identify any error in the ALJ's assessment of that ogmlofDoc. 253 Plaintiff's

conclusory allegatlons are irffigient to present a claim.See Independent Towers ¢
Wash. v. Wash350 F.3d 925, 929 (9tbir. 2003) (stating that e¢hcourt will not consider

any claims that were not specifically andtatictly argued in a party’s opening brief).
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(Tr. 274.) Plaintiff had normal nsgle strength, tone, and bulkd.) Plaintiff had intact

sensation. I(l.) Straight leg raising test was negativéd.)( Dr. Werrell did not believe

that Plaintiff’'s “condition(s) [would] imposany significant limitations for 12 continuous

months.” (Tr. 274.) Dr. Werrell did nassess any limitations on a medical sour
statement of ability to do work-related physiaativities. (Tr. 274-77.) The ALJ assigne
Dr. Werrell's opinion great weight becauske found it consistent with the objectiv
evidence since the application date. (Tr. 17r(githdmin. Hrg. Exs. 9F at 4, 10F at 2-3
32F at 6, 36F at 55).)

In her opening brief, Plaintiff notes tht. Werrell indicated that there were “n(
records for review” and stated that Plaintifflren “unusual affect.” (Doc. 25 at 15 (citin
Tr. 273).) Plaintiff, however, does not idegti& particular error related to the ALY’
assignment of great weight to Dr. Werrell’'s opmi (Doc. 25 at 15.)As the ALJ noted,

other evidence in the record was consistent the Dr. Werrell's opingeeT. 406 (back

nontender, with normal range of motion); #L1 (normal range of motion in the spine);

Tr. 636 (normal range of motiomuscle strength, and stabilityth no pain on inspection);
Tr. 812 (normal range of motion in back and no tendernses)alsolr. 625, 722, 739,
740, 749, 754.) Plaintiff has not showrathhe ALJ erred by assigning great weight
Dr. Werrell's opinion.
b. Michael Alberti, M.D.
Dr. Alberti examined Platiff in July 2014 and obseed multiple normal results.
(Tr. 409-11);seeSection 11.C.3. Dr. Alberti opined &l Plaintiff did nothave physical

conditions that wouldmpose any limitations for twelveontinuous months. (Tr. 411.

The ALJ assigned Dr. Alberti’s opinion greaeight. (Tr. 17.) Plaintiff asserts that

Dr. Alberti did not review sufficient medicakcords. (Doc. 25 at 14.) Plaintiff als
disagrees with Dr. Alberti’'s opinion that th&condition would notlast longer than 12
months” because her conditiorefnained active” at the time tife administrative hearing
in February 2016.1d.)
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Plaintiff's disagreement with Dr. Albgls opinion regardinghe duration of any
limitations caused by her backsues does not establish ttiee ALJ erred. The ALJ did
not rely on that portion of Dr. Alberti’'s opinion in her assessment of his opinion. (Tr.
Additionally, Plaintiff's assertion that DAlberti did not consider sufficient medica
records does not establish that the ALJ eriad.Alberti noted that he reviewed an Augu
2012 cervical spine x-ray, “whiclias normal,” a June 2013 repofian x-ray of Plaintiff's
left knee “which was normdl,and a Department of Eoomic Security Disability

Examination report from February 2013. (409.) Plaintiff does not identify any othe

records that Dr. Alberti should have reviewe(Doc. 25 at 14.) On examination, Df.

Alberti found that Plaintiff had a negatigraight leg raising test, normal gait, norm
range of motion, normal reflexes, normal sules strength, tone, and bulk, and norn

sensation. (Tr.410-11.) As the ALJ notd#agse findings wereonsistent with other

clinical findings in the record. (Tr. 17, T836 (normal range of motion, muscle strength,

and stability in all extremitiewith no pain); Tr. 406, & (normal range of motion and
normal alignment of backith no tenderness3ge alsdlr. 625, 722, 737, 740, 749, 754)
Thus, the ALJ did not err in assigg this opinion great weight.

C. February 2015 Treding Source Statement

As noted in Section I11.C.4, in February 2043reating source opined that Plainti
could sit, stand, or walk fane hour each during an eigiur day and could not perforn
a job that had a sit/stand option. (Tr. 605,.5@8laintiff could occasionally lift and carry
upon to ten pounds.ld)) Plaintiff could never bend, squarawl, climb, or reach above
shoulder height. (Tr. 606.) Additionally, Plaffitivas totally restrictedn her exposure to
unprotected heights, machinery, marked chamgeéemperature and humidity, dust, fume
and gases.|d.)

The ALJ assigned this opinion little weighr. 17.) The ALJ nted that there was
no response to the first question on the médizarce statement, which inquired about tl
“[flrequency and lendit of contact” with Plaintiff. (Tr17, 601.) The ALJ also noted thg
the opinion was conclusory. (Tr. 18.) Atiohally, the ALJ found that the assesse
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limitations were inconsistent with Plaintiffday 14, 2014 report, which indicated that hg
conditions did not affect her abilities to lift, squbend, stand, reach, walk, sit, or kne
(Tr. 18, Tr. 190.) The ALJ further noted that although rRifhi subsequently reported
limitations in those areas, those reports wetcensistent with treatment records that we
negative for back pain, joint pg and bone/joint symptomgTr. 18, Tr. 794 (negative for
impaired gait), Tr. 812 (normal range of oo no tenderness).Yhe ALJ further noted
that the extreme limitationsssessed on the Febry@015 statement were inconsiste
with the treatment recordsditating that Plaintiff had aormal gait, normal range of
motion, normal muscle strengtimd stability in alextremities without paion inspection.
(Tr. 636, 794, 810, 812; see Tr. 6222, 737, 740, 749, 754.)

Plaintiff does not specifically argue thithe ALJ erred in assigning little weight t(

February 2015 opinion and hast identified any specific emran the ALJ's assessment of

that opinion. (Doc. 25 at 3, 16, 21.) Moreover, an ALJ may discount medical op
evidence that is conclusory amgonsistent with the recordseeOrn, 495 F.3d at 63kee
Garrison, 759 F.3d at 1012 n.11. Thus, the JAbave legally sufficient reasons fg
providing little weight to tke February 2015 opinion.
3. Opinion Regarding Mental Limitations—Nicole Huggins, Psy.D.

In 2013, Dr. Huggins examined Plain@ifd completed a Psychological/Psychiatt
Medical Source Statement (“MSS”). (Tr. 285-868€Section II.C.1. Shopined that the
limitations noted in the medical source statetneere expected to $a for a continuous
period of twelve months. (Tr.285.) She ainthat Plaintiff's prognosis was “fair tc
good” and that “[s]he woulbenefit from intensive psycholaml treatment.” (Tr. 284.)
The ALJ afforded DrHuggins’ opinion great weight. (Tr. 25.) Plaintiff does not
specifically challenge the weigtite ALJ afforded DrHuggins’ opinion. (Doc. 25 at 15.
Rather, as discussed below, she seems to #isaetiie ALJ disregarded certain aspects
that opinion.

Plaintiff asserts that the ALJ did notkaowledge Dr. Hugginsbpinion that she
“was indeed disabled and hadiaability that would last lorgy than 12 months.” (Doc. 25
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at 15, 16.) Dr. Huggins, however, did not @pthat Plaintiff was diabled. (Tr. 279-87.)

Rather, she opined that limitatioogused by Plaintiff's impaments would be expected t¢

7

last at least twelve continuous months from date of examination. (Tr. 285.) (Doc. 25
at 16.) The ALJ did not ignore the duratioaapect of Dr. Hugginspinion because she
adopted the limitations thatrDHuggins assessed into the@By limiting Plaintiff to the
“performance of simple, unskilled tasks raqug no more than intenittent brief work
related [to] contact with coworkers, supervisansd the public.” (Tr20, 25; Tr. 285-86.)

Plaintiff also asserts that Dr. Hugginsa@ment that Plairfti“would benefit from
intensive psychological treatment” indicatedttRlaintiff had “ongoing decompensation|”
(Doc. 25 at 15.) Plaintiff notes that & section of the repbentitled “Episodes of
Decompensation,” Dr. Huggins stated tHaintiff's “symptoms of depression [had
increased significantly making it difficult for héo obtain and sustain employment, or
engage in daily living tasks.”(Doc. 25 at 11 (citing Tr.8D).) At step three of the
sequential evaluation process #&ie] found that Plaintiff's seere mental impairments did
not meet or equal an impairment in thetlng of Impairmentsdund in Appendix 1 to
Subpart P of 20 C.F.R. Part 404 (20 ®F88 416.920(d), 416.92ind 416.926)). (Tr.
18.) As part of the determination, the Alalihd that Plaintiff had not had any episodes|of
decompensation of an extended duratiince the date of applicatién(Tr. 20.) For
purposes of the step three finding, “[rlefeeh episodes of decompensation, each |of
extended duration, means three episodesiwithyear, or an average of once every|4
months, each lasting for at least two weék 20 C.F.R. 8 404, App.1l, Subpart F
§ 12.00(c)(4).

Plaintiff does not specifically challendgbe ALJ’'s step three finding. (Doc. 25

7

Doc. 29 at 6-7.) Additionally, to the extenatliPlaintiff suggests #t Dr. Huggins’ opinion

was inconsistent with the ALJ’s finding about episodes of decompensation, the Cou

rejects that argument. In April 2013, Btuggins opined that Plaiiff's depression had

® The ALJ considered whethPlaintiff's mental impairmets met or medically equalec
the criteria of Listings 12.04, 12.06, and B.0(Tr. 19.) In making that finding she
considered whether the “paraghaB” criteria were met. 1¢d.) The B criteria included
repeated episodes of decompensatidad.) (
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significantly increased and that she could biriefm further treatment. (Tr. 280, 284.
She did not specifically opine that Riaff had experienced any episodes of
decompensation of extended duration since theestee had applied for benefits. (Tr. 284.)

Plaintiff further suggests that Dr. Huggingpinion that Plaintiff “would benefit
from intensive psychologicaldatment” was inconsistentitty the ALJ’s conclusion that
Plaintiff was not disabled. Plaintiff assertatishe would be unable to work if she was

taking the time to participate in such treatme(Doc. 25 at 15.) Dr. Huggins, howevey

did not opine as to the frequgnor duration of such treatment or indicate that the time
needed to participate such treatment would otherwise preclude sustained work. (Tr. 284-
86.) Therefore, the Court concludes thatriiihas not established any error related to
the ALJ’s assignment of weight to Dr. Huggins’ opinion.
4. Non-ExaminingPhysicians’Opinions
On reconsideration of the initial deniallménefits, on November 20, 2014, John B.

Kurtin, M.D., reviewed the @rd and completed a physid@FC assessment. (Tr. 127

28.) He opined that Plaintiff had no etemnal, postural, manipulative, or visual
limitations. (Tr. 127.) He opined that Riaff had communicative limitations due to
“moderate sensorineural hearing loss.Id.)( Specifically, Plaintiff needed to “avoid
concentrated exposure” to noise. (Tr. 127-28he ALJ assigned this opinion great
weight. (Tr. 25.) The ALJ inaporated Dr. Kurtin’s opinioimto the RFC by finding that
Plaintiff must avoid “concentrated jpasure to loud noise.” (Tr. 20.)

On November 21, 2014, Andres Kerns,[Phreviewed the reecd and opined that
the initial decision was appropriate aadiopted that decision. (Tr. 12&eTr. 100-106
(July 2014 opinion oRaymond Novak, M.D.).) Dr. Kesncompleted a mental RFC and
opined that Plaintiff culd meet the basic mental andaimnal demands of competitive
unskilled work on a sustained basis and #h&t “would do best imork setting requiring
minimal social interaction.” (Tr. 128-30:)he ALJ assigned Dr. Kern’s and Dr. Novak]s
opinions great weight. (Tr. 25.) The ALZXorporated Dr. Kern’'s and Novak’s opinions

into the RFC by finding tha®laintiff was limited to “simp, unskilled task, requiring ng
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more than intermittent brievork-related contact with cowkers, supervisors, and thg
public.” (Tr. 20.)

In her opening brief, Plaiiff notes that non-examimg physicians Dr. Novak,
Dr. Kerns, and Dr. Kurtin didot meet Plaintiff. (Doc. 28t 14.) The Commissioner doe
not dispute this point. (Doc. 28 at 10.) & opinions of non-gating or non-examining
physicians may servas substantial evidea when the opinions are consistent wi
independent clinical findings ather evidence in the record. Thomas v Barnhas278
F.3d 947, 957 (9th Cir. 2002). Thus, PIditdgibare assertion that the non-examinir
physicians did not meet her doeot establish any error.

Plaintiff also suggests that the exammiphysicians may not have identified th
records that were reviewéd.(Doc. 25 at 14 (stating thdahat State agency doctor
“reviewed the records (whicbhnes?)”).) The record, howayeaeflects that the Stateg
agency physicians identified and summarizlee medical records &b they reviewed.
(Tr. 101-03, 106-07, 111, 119-23, 127-28.) HEfere, Plaintiff has not established an
error.

C. Plaintiff's Symptom Testimony

Plaintiff asserts that the ALJ improperdiscredited her symptom testimony.

(Doc. 25 at 2, 3, 19, 20.) The Commissiodefends the ALJ’'s assessment of Plaintiff
symptom testimony. (Doc. 28 at 14-17.) Asalissed below, the Court finds that the Al
provided legally sufficient reasons fi@jecting Plaintiff's symptom testimony.

An ALJ uses a two-step analysis épaluate a claimant’s subjective sympto
testimony. Garrison v. Colvin 759 F.3d 995, 101®th Cir. 2014) (citind-ingenfelter v.
Astrue 504 F.3d 1028, 1035-36 (9th Cir. 2007)f.irst, the ALJ mustletermine whether

" Plaintiff misstates this dprinciple as reqogithat, to constitute bstantial evidence, the
opinion of examining and noexamining physicians must lserroborated by the “rest of
the evidence.” (Doc. 2&t 22.) Such evidengrust be corroboratdaly other evidence in
the record, but not by all treidence in the recordSee Thoma®278 F.3d at 957.

requested additional records but received noiBdc. 29 at Plaintiff does not cite tq
the portion of the record thatipports her statement. Shsaastates that “both doctors
incorrectly referred to a histprof seizures and stroke.ld() Again, Plaintiff does not
provide a record cite teupport her statement.

8 In her reply, Plaintiff statethat the non-examining a en;()szzsicians “stated that they
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the claimant has presented objective medicalence of an underlying impairment ‘whic
could reasonably be expected to produce pain or other symptoms alleged.’
Lingenfelter 504 F.3d at 1036 (quotirgunnell v. Sullivan947 F.2d 341, 344 (9th Cir
1991) en bang). The claimant is not qeiired to show objectivanedical evidence of the
pain itself or of a causal relationshiptlween the impairment and the sympto8molen
80 F.3d at 1282. Instead, the claimant musly show that arobjectively verifiable
Impairment “can reasonably produce tthegree of symptom allegedlingenfelter 504
F.3d at 1036 (quotin®molen 80 F.3d at 1282)kee also Carmickle v. Comm’r of So
Sec, 533 F.3d 1155, 1160-61 (9th Cir. 20q&equiring that the medical impairmen
‘could reasonably be expectedpmduce’ pain or another symptom . . . requires only t
the causal relationship be a reasonable inf@renot a medically proven phenomenon”)
Second, if a claimant shows that shi#ess from an underlying medical impairmen
that could reasonably be expected to prodwereother symptoms, ¢hALJ must “evaluate
the intensity and persistence of [the] synmpsd to determine how thsymptoms limit the
claimant’s abilityto work. See20 C.F.R. § 404.1529(c)(1). At this second evaluative sf
the ALJ may reject a claimant’s testimony netyag the severity of her symptoms only
the ALJ “makes a finding of malingeig based on affirmative evidencejhgenfelter 504
F.3d at 1036 (quotinRobbins v. Soc. Sec. Admi66 F.3d 880, 88®@th Cir. 2006)), or

if the ALJ offers “clear and convincing reasdrior discounting the symptom testimony.

Carmickle 533 F.3d at 1160 (quotingngenfelter 504 F.3d at 1036). “This is not an ea
requirement to meet: ‘The clear and convincing standard is the most demanding re
in Social Security cases.'Garrison, 759 F.3d at 1015 (quotingoore v. Comm’r of Soc.
Sec. Admin 278 F.3d 920, 924 (9th Cir. 2002)).
1. Alleged“False Accusations”

Plaintiff asserts that the ALJ “made falsecusations” to discredit her. (Doc. 25
2.) Plaintiff does not identify those accusatiorid.) (Plaintiff's conclusory assertion doe
not establish error.
I
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2. DiscrepanciefRegarding Plaintiff's Education

Plaintiff asserts that the ALJ discreditber based on a disp@ancy in the record

regarding whether Plaintiff compé ninth or eleventh grade. (Doc. 25 at 19.) Plainii

asserts that she completeadhthi grade, but that her attey during the administrative

proceedings incorrectly reported treite completed elewnth grade. 14.) The record

reflects that the ALJ did not discreditaiitiff's symptom testimony based on that

discrepancy. (Tr. 24-25.)
However, the ALJ did consider that issue at step five of the sequential ang
(Tr. 27.) The ALJ is required toonsider a claimant’'s eduaan as part of the step-fiveg
analysis. 20 C.F.R. £16.960(b)(3), (c)(1). At step fiy¢he ALJ considered Plaintiff's
level of education and noted the inconsistentiePlaintiff's educational reports regardin
whether she had completed ninth or eleventh grade. (TritRig@&dmin Hrg. Exs. 2E at
3, 38F at 87).) The ALJ founithat Plaintiff had a “limited @ucation.” (Tr. 27.) This
finding was consistent with &regulations, which provide tha individual has a “limited
education” if she has attended schottirough the eleveh grade. 20
C.F.R. 8 416.964(b)(3). Therefore, the diparecy regarding which gde of high school
Plaintiff had completed was inconsequentiathie ALJ’'s conclusion that Plaintiff had &
limited education.
3. Ability to ObservePlaintiffs Demeanor
Plaintiff asserts that the All's ability to observe the claimant’'s demeanor is crug
to the credibility determination(Doc. 25 at 20.) Thus, Ptdiff may be arguing that the
ALJ’s credibility determination is deficiefitecause the hearing svaonducted by video

teleconferencing. (Tr. 14 (noting that Pldinédnd her representativeppeared by video

teleconference and that the ALJ presidfrom Albuquerque, New Mexico).) The

regulations provide for deo teleconferencingSee20 C.F.R. 8§ 416.136(c). Thus, the
ALJ did not err by holding a gieo hearing. Additionally, Rintiff does not identify any

(@]

lysi:

ial

v

aspect of her demeanor during the administrative hearing that the ALJ was unable
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observe. Therefore, Plaintiff has not estdidsthat conducting the administrative hearil
by video teleconfereneg created an error ihe ALJ’s credibilitydetermination.
4. Inconsistencies Related to Drug Use/Compliance
The ALJ discredited Plaintiff's sgptom testimony because she fourn
inconsistencies in the recordgarding Plaintiff's cannabiuse and compliance with he
prescribed medications. (Tr. 24.) Plaintiffsarts that the recodbes not support this
finding because the drisgreen evidence is sieading andonfusing? (Doc. 25 at 4.)
As part of the overall disability analgsand in weighing v@us allegations and

opinions, the ALJ must consider whether there are any inconsistencies in the evi

such as Plaintiff's inconsistent statemeng&eeSocial Security Ruling 96-7p, 1996 WL

374186, at *5 (stating that a stigpindicator of the credibilitgn individual's statements ig
their consistency, both internally amdth other informéon in the record}® Thus, the
ALJ properly considerethe inconsistencies in the redostatements when assessing t
credibility of Plaintiff's symptom testimony. However,Riintiff argues, the record doe
not support the ALJ’s conclusion.

The ALJ noted that Plaintifestified to having used mpuana since the application

date and described the use“ofedical marijuana” to heprovider. (Tr.24.) The ALJ

noted that the records documented cannabiseadnud inconsistent urine drug screening.

(Id. (citing Admin. Hrg. Exs. 31kt 7; 36 F at 20).) The ALJ stated that the medical recq

indicate that Plaintiff was taking more Diazeptran was prescribethcreased her use o1

® The Commissioner did not resmd to this issue. Howewreconsidering the nature of
Plaintiff's brief, which made is&s difficult to identify, the Coamwill consider this issue.

10 After Plaintiff filed her clai, in 2016, the Agesy issued Social $erity Ruling 16-3p,
(SSR 16-3p), which providasew guidance for ALJs evaluagjira disability claimant’s
statements regarding the mtﬂzglspers,lstence, and limitindfects of symptoms. SSR 16
3p, 2017 WL 5180304, at *13. S. _ _ ’p.

16-3p eliminates the term redibility” used in SSR 96-7po “clarify that subjective
symptom evaluation is not an examinationhaf individual's character.” SSR 16-3p, 201
WL 5180304, at *1. ALJs appISSR 16-3p when making determinations and decisi

on or after March 28, 2016d = Thus, SS 96-7E stilégé)fﬂeNhen the ALJ issued her

decision on March 16, 2016S€eTr. 29); 2017 WL 51 , at *13 n.27.
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medical marijuana, and sought treatment with Benzodiazepine, which was denied. (Tr. :

(citing Admin. Hrg. Ex. 35 F at 7, 27; Ex. 36F at 20).)
In the September 2, 2015 treatment notetth@aALJ cited, Plaintiff stated that sh

D

had been unable to start ondtuda as ordered due to the need for prior authorization
required by MMIC.” (Tr. 723.) Télack of Latuda combineditlv a decrease in Cymbalta

had increased Plaintiff's anxiety and Plaintiff admitted thatwas taking more Diazepan

-

than ordered and had increased her use ofaalediarijuana. At tht appointment, the
provider reduced Pldiiff's dose of Diazepam! (Id.) Considering Plaintiff's admission
that she was using medical marijuana, evigeaf THC on a September 15, 2015 driig
screen does not evidence any inconsistencydibatedits Plaintiffs symptom testimony.
(Tr. 624.)

However, the ALJ also noted that tHaig screen was positive for Gabapentin,
Tramadol, and Cyclobenzapeinwith no corresponding pr@agption. (Tr. 24 (citing
Admin. Hrg. Ex. 31F at 7).)The drug screen result is imtstent with other record
evidence that indicates Plaintiff was presedhGabapentin around the time of the drug
screen. (Tr. 624 (current medtions Gabapentin and Valiyn Plaintiff cites evidence
that she had been prescribBdmadol but that the presdign had ended in June 2015.
(Tr. 704 (stating that prescript for 1 tablet per day for 3fays of Tramadol was to end
on June 25, 2015).) She does not cite evidesf a prescription for Cyclobenzaprifie.
(Doc. 25 at 7-8, 9.)

The Court agrees with Pldifi that the results of the dg screen were confusing,

However, substantial evidence in the record supports tl¥ésAionclusion that there was

\*2J

evidence that Plaintiff was taking drugs thetre not prescribed or not taking drugs

according to the prescription. A failure tdléov a prescribed coursef treatment is a

11 Benzodiazepines are a class of druged for anxiety r@d other conditions.
Benzodiazepines include Diazep (Valium), Ozazepam, Clorazepate, Alprazolgm
(Xanaz), and Chloridiazepoxidevww.rxlist.comlasted visited Jan. 25, 2019.

12 . Common brand names include Flexeril and Amvixvw.medicinenet.comlast visited
Jan. 25, 20109.
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legally sufficient reason for disanting a claimant’s credibilitySee Smoler80 F.3d at
1282.
5. Reason for Leaving Job and Fancial Incentive not to Work

The ALJ discounted Pldiifi’'s symptom testimony because she voluntarily left the
work force after she quit working as a housg@ezan 2012. (Tr. 24 (citing Admin. Hrg,
Exs. 20F at 1; 39F at 36).) Plaintiff does syécifically challenge this rationale. (Doc. 25
at 20.) Evidence that a claimant quit wiak for a non-medical reason is a clear and
convincing reason for discoting her symptom testimonySee Bruton v. Massana68
F.3d 824, 828 (9th Cir. 2001) (concludingatha claimant’'s pain complaints were not
credible because he reported at the admitisstrdearing and also @t least one doctor,
that he left his job because he was laid df, because he was injdde Here, an October
2012 treatment note states that Plaintiff repdthat she “quit hgob because she did not
like new management and that most of thepbe she knew at the wkplace either also
quit or got fired.” (Tr. 571.) Thus, this was a legally Sicient reason for the ALJ to
discount Plaintiff’'s symptom testimony.

The ALJ also noted that &htiff had little financial incetive to retun to work

because her earnings history eefed annual earnings, in most years, that were less than

Plaintiff's potential yearly entittement to §S (Tr. 24 (citing Admin. Hrg. Ex. 3D).)
Plaintiff states that she ditbt pursue an SMI diagnosis and did not actively seek financial
support. (Doc. 25 at 20.) However, Plaintiffes not argue that the ALJ’s conclusion that
she had little financial incentive to work wagegally insufficient reason for discounting
her credibility. (d.) A lack of financial incentive tavork is relevant in assessing a
claimant’s motivation and credibilitySee Tommasetti v. Astrue33 F.3d 1035 (9th Cir.
2008) (affirming the ALJ’s cradility finding that was baseth, in part, on a finding that
claimant may not have been motivated to woske Sample v. Schweikéf4 F.2d 639,
642 (9th Cir. 1982) (stating thet reaching findings the ALJsientitled to draw inferences
logically flowing from the evidence.”). Thu®Jaintiff has not estdished that the ALJ

erred by relying on this rationale.
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6. Daily Activities

The ALJ discounted Plaintiff's subjiee complaints bease the record wag
inconsistent with Plaintiff'sallegation that she could only yattention for one minute.
The ALJ noted that the record confirmed Ridi could “go backand forth between her
parent’'s home and ex-husband’'s home tetaare of the kids,” and that she cou
independently drive to stores to shop forimas things. (Tr. 24-25.) The ALJ observe

that even if Plaintiff’'s activitie were as limited as she allelgé appeared that the limited

range was “most likely a lifestyle choice andt due to any established impairment,

(Tr. 25.)

Plaintiff notes the ALJ’s rationale faliscounting her subjective complaints, ar]
asserts that the ALJ apared biased against Hér.(Doc. 25 at 20.)However, Plaintiff
does not otherwise assert any error based on this rationag. Additionally, when
assessing a claimant’'s symptom testimay] ALJ properly considers inconsistencig

between the alleged symptomsdathe claimant’s activitiesSmolen 80 F.3d at 1284,

Lingenfelter 504 F.3d at 1040. An ALJ may rejectlaimant’s symptom testimony if the

severity of the alleged sympits is incompatible with thelaimant’s daily activities.See
Burch v. Barnhart400 F.3d 676, 681 (9thir. 2005). As the ALJ ned, Plaintiff's alleged
inability to pay attention for nre than one minute is incontat with evidence that she
independently drove and went shopping. Thus, the ALJepopiscounted Plaintiff's
symptom testimony as inconsistevith her reported activities.

7. Inconsistencies withthe Medical Record

Plaintiff asserts that the ALJ discredited Wwéh “factless (sic)iirelevant evidence.”

(Doc. 25 at 3.) Plaintiff dasenot clearly articulate thsrgument. However, she may be

arguing that the ALJ improperly discountBthintiff’'s symptomtestimony because sh¢
found that the read did not support, or was inconsistevith, Plaintiff's claims. (Tr.18,

21-25.) Contradiction with the rdeal record is a sufficient basis for rejecting a claiman

13 To support her allegation that the ALJ wziased against her, Plaintiff states that
aralegal at her attorney’s firm stated thatAhL.J denied benefits because Plaintiff was
at, lazy drug addictvith 'bad habits.” Ifl., Doc. 29 at 11.) This alleged statement is 1

attributed to the ALJ and, thus, does not indicate bias on the part of the ALJ.

-31-

—

d

d

v

D
”

S

v @

ot




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

subjective testimonyJohnson v. ShalaJ&0 F.3d 1428, 1433-38th Cir. 1995) (noting
that the ALJ identified several contradmis between claimant’s testimony and the
medical evidence and within the claimanbwn testimony and affirming the ALJ’S
credibility determination). Substantial egitte in the record supports the ALJ|s
conclusion that the objectivevidence was inconsistent wiilaintiff's testimony. For
example, Plaintiff testified that she couldypay attention for one minute at a time and
that her impairments affectdaer ability to concentrate arieer memory. (Tr. 21, 190.)
However, the medical record showed thatmitiihad only “slight” or “some” difficulty
with short-term and working memories (Tr. 283-83, 285), and that her memory skills jwer:
“intact.” (Tr. 284.) The medical record alsbowed that Plairffidid not demonstrate
“difficulty sustaining attention to task.” (T285.) Additionally, thé\LJ further noted that

although Plaintiff reported physical funatial limitations, her reports were inconsistept

—F

with treatment records that were negatiee back pain, joint pain, and bone/join
symptoms and showed normal gait, normal ramfg®otion, normal muscle strength, and
stability in all extremies without pain on inspection. (T18, Tr. 636 794, 810, Tr. 812
seeTr. 625, 722, 737, 746, 749, 754.)
D. Lay Opinions
1. Opinion of Plaintiff's Mother
Plaintiff asserts that the ALJ discredited hether’s opinion that Plaintiff slept al

day and her statements “erding [Plaintiff's] back problem and medication use,
(Doc. 25 at 1, 19.) Plaintiff's mother, LaR®arling, completed fainction report on May
22, 2014. (Tr.177-84.) She stdtthat she saw Plaintiff “4 week” to “get groceries.”
(Tr. 177.) She stated that Riaff “slept a lot” due to heanti-depressant medicatiord.|

She stated that Plaintiff hagbrked for a housekeeper for@gear at Health South Rehab
but that she could not do thab anymore because of her bacir. 178.) Darling stated
that Plaintiff could lift up to fifteen poundsnd that lifting and bending hurt Plaintiff’s
back. (d.) Darling estimated that Plaintiff calivalk a “short distance” before needing

to stop and rest for five minutesld.) She could pay attention for “1-2 min” and did npt
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finish what she startedId() Darling indicated that Plaiffitis living situation was “bad.”
(Tr. 183.) Darling stated thBtaintiff had lost interest iher appearance, but still did basic
hygiene. [d.) Plaintiff's mother called Plaintiff dailfo remind her to tee her medication.
(Id.) She stated that Plaintiff made simple meadd did light cleaningn between naps.”
(Id.) She stated that Plaintiff left the housetake her children to school, to shop for
groceries, children’s clothing, and schoopplies, and to occasionally go to church.
(Tr. 180, 181.) However, Plaintiff “did not kkto go where there [were] a lot of people.”
(Tr. 182.)

The ALJ gave little weight t®arling’s report of Plaitiff’'s functional limitations
and her inability to work. Id.) The ALJ discounted tse reports because Darling

indicated that she only saw Plaintiff once aelWwéo go grocery sh@mng and because shs

\U

lacked the medicaldining to assess physical limitationsd. The ALJ furthe stated that
she gave little weight to Darling’s statemeagarding Plaintiff's Imitations because they
were not consistent with or supped by the medical record.ld( (citing Admin. Hrg.
Exs. 12F at 3, 15; 13F at 2; 32F aR&; 33F at 20, 24, 42, 46; 34F at 4).)

“[L]ay witness testimony as to a claimansygmptoms or how an impairment affects
ability to work is competent evidence . . . and theref cannot be disregarded without
comment.” Nguyen v. Chaterl00 F.3d 1462, 146Bth Cir. 1996) (emphasis in original
(internal citations omitted). Tieject the testimony of a layitness, an ALJ must present
“reasons germane to each witness for doing $@wWis v. Apfel236, F.3d 503, 511 (9th
Cir. 2001). A lay witness, however, “can wprépeculate as to whether plaintiff i
employable.”Kirk v. Berryhill, 2018 WL 6601084, at *4 (D. @gon Dec. 17, 2018). Thus,

UJ

the ALJ properly discounted Darling’s opinion on Plaintiff's ability to work. Additionally,
an ALJ may discount lay witness testimongtthonflicts with medical evidencd.ewis
236 F.3d at 511.

Additionally, Darling reported that she ordgw Plaintiff once aveek to go grocery
shoppingt* (Tr. 177.) Thus, as the ALJ conded she did not observe Plaintiff on |a

14 Plaintiff asserts that dumgy the February 2016 adminidtve hearing she testified that
she lived with her mom(Doc. 29 at 5.) Plaintiff's mm, Darling, completed her functior
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regular basis, which is a germameason to discount her opinioBee Thompson v. Colyin
2016 WL 6471399, at *7 (DAriz. Nov. 2, 2016).
2. Ex-husband’'sQuestionnaire

Plaintiff also asserts that the ALJ “mgsously” did not have her ex-husband)]
guestionnaire. (Doc. 25 at 3.) Plaintiff, howewdoes not identify the date or describe t
content of that document.ld() Plaintiff has not established any error based on
assertion that a statement from her-hessband was allegedly missing from th
administrative recortdefore the ALJ.

E. Other Issues

1. The ALJ Ignored or Failed to Clarify Evidence

Plaintiff asserts that the ALJ “ignored iesbny presented” at éhhearing, including
“major facets” of Plaintiff's medical conditi@nher “unstable living situation,” her “never
ending problems” with her children, and failedreview the entire mord. (Doc. 25 at 1-
3.) Plaintiff also asserts thtte ALJ did not ask any questis to clarify “discrepancies”
in the record. (Doc. 25 at 1.) Thesmclusory assertions are unsupported.

The ALJ stated that she considered the entire recordutimg the claimant’s
hearing testimony, and the “medical and othedewce in the claimaist case.” (Tr. 16,
26.) In her decision, the ALJ discussedtéstimony at the administrative hearing (Tr. 2
23, 27), medical evidence reldteo Plaintiffs mental and physical impairments (Tr. 1
23), and opinion evidencgTr. 17-18, 25-26.The ALJ also discusdePlaintiff’s “familial
and interpersonal stressors,” which includedlivéng situation and issues related to hg
children. (Tr. 22.) Plaintiff deenot identify the testimony, ¢ne “facets” of her medical
conditions, or other evidence ththe ALJ allegedly ignored or the discrepancies that
ALJ failed to clarify. (Doc. 25 at 1-3.) &htiff has not established that the ALJ erred
failing to consider medical evidence, testimooiyother record evidence when making tf

disability determination or by failing tdarify any “discrepancies.”

report in 2014 and stateHat, at that time, she saw Pi@if once a week. (Tr. 177-84.
Plaintiff's subsequentestimony that she livedith Darling in 2016 is not relevant td
Darling’s 2014 statement.
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2. Plaintiff's SMI Determination
Plaintiff asserts that SMI determinatiameant that she was “totally disabled” b
the ALJ stated that it had nonkiing effect on her social sety proceeding. (Doc. 25 af
1-2, 13, 21.) The record reflects thie ALJ did not err in relation to the SM
determination. The ALJ notetthat the record included & iMI determination form the
Crisis Response Network (“CRN”) and statdtht she reviewed the determinatio
(Tr. 26.) The ALJ did not err in concludirtbat the SMI determination had no bindin
effect on the social security proceedirfgee Little v. Richardsod71 F.2d 715, 716 (9th
Cir. 1972) (state determinatiarf disability was not binding iproceedings on applicatior]
for Social Securitydisability benefits)see alsdVilson v. Heckler761 F.2d 1383, 1386
(9th Cir. 1985); 20 C.F.R. 88 416.904. didibnally, a claimant's RFC and whether
claimant is disabled under the Aceassues reserved the CommissionerSeeSSR 96-
5, 1996 WL 374183, at *2.
3. Disability OnsetDate
Plaintiff complains about her representatithe administrative hearing. (Doc. 2
at 2.) Specifically, Plaintiftontends that hettarneys changed thesdibility onset date
without consulting het® (Id. at 2, 17.) The record refledtsat Plaintiff initially alleged a
disability onset date of October 20, 201€Ir. 14.) Through her representative at t
administrative hearing, Plaintiff amended treset date to March 12014, the application
date. (Tr. 14, 86.) Plaintiff's representativele hearing stated that she had discussed
onset date with Plaintiff and they wantedamend the onset date to the date of filin

March 12, 2014, because Plainté#alized that that was the poshe realized the severity

of her conditions and took a more active rimiener treatment. (Tr. 86.) Plaintiff was

present at the hearing and didt indicate that she disagtewith the decision to amenc

the onset date.Id.) Plaintiff does not offer any suppdor her conclusory assertion thg

15 Plaintiff also asserts that her attorneys seldiher that they woultbntinue to represent
her if she lost at the administrative level did not do so. (Doc. 25 at 2, 17.) Plainti
does not explain how counsebgparent decision not to puesthe appeal of her civil
administrative case entitles herraief in this proceeding.

-35-

It

e

the

1%

—+

=




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

she was not advised of the decision to amend the onset(Baie.25 at 2.) Additionally,
Plaintiff does not explain why she is entitledrédief in this matter based on the decisic
to amend the onset date.
4. Opportunity for Cross-Examination or Clarification

Plaintiff asserts that that ALJ did not giker representative apportunity to rebut
or cross-examine the VE. (Doc. 25 at 2,)2Zhe record reflects that the ALJ permittg
Plaintiff's representative to question the ¥Ed that she did so. (Tr. 98-99.) Thus, t
record does not support Plaintiff’'s assertion.

Plaintiff also asserts that her answerquestions during the administrative hearir
“were not followed up on in an effort to leammore.” (Doc. 25 afl7.) As an example,
Plaintiff cites the following portion of thadministrative hearing transcript: “Q. Are yo
looking for work? A. No. Q. Why not? Am trying to stay alive right now. I'm on &
constant—wanting to kill myseffom the time | wake up until | gtm bed. So right now,

I’'m just trying to stay alive.” (Doc. 25 at 1guoting Tr. 88).) This ption of the transcript

establishes that the ALJ follodeup on Plaintiff's response to her question. (Tr. 88.

Specifically, when Plaintiff indicated thateslwas not looking for work, the ALJ asked h¢
to explain why. Id.) Plaintiff has not established anyar with respect tthe development
of her testimony during the hearing.
5. Questions Presented to the VE

Plaintiff asserts that the questions presgtde¢he VE did not include all her medicg
impairments. (Doc. 25 at 23-24.) The AL i required to include in the RFC, and i
guestions to the VE based on that RFCjthtrons from evidence or testimony that ha
been properly discountedSeeBatson,359 F.3d at 1197Bayliss 427 F.3d at 1217.
Because Plaintiff has not showhat the ALJ erred in aggiing weight to the medical

opinion evidence, Plaintiff's testimony, ang litness statements,dALJ did not err in

18 1n her reply, Plaintiff alleges that the chamf@nset date was a violation of due proces
Doc. 29 at 1.) The Court witlot consider issues raised for the first time in a reflge
amanj 491 F.3d at 997.
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formulating the RFC that was consistent Wiy assessment of the evidence and in asK
guestions to the VE based omtiRFC. (Tr. 20, 96-98.)
6. Additional Evidence
Plaintiff states that €hhas collected additional idence “for remand” including
documents submitted to theppeals Council, an updated SMI diagnosis, a mental R

assessment that was completed after therastrative hearing, a statement from her €

husband, pharmacy records, information alddarling’s credentials as a nurse, schopl

attendance records for Plaintifithildren, hospital records rédal to when Plaintiff had a
concussion, papeavk related to 1998 “FMLA” leaw from Plaintiff's ex-husband’s
employer, a certification from health care provider statindpat Plaintiff's diagnosis
commenced in 1998 with a “lifetime duratiomfid a “family impact statement.” (Doc. 2
at 25.) Plaintiff does not further describéstbvidence or explain why the Court shou
remand this matter to the ALJ based on this evidence.

VII. Conclusion

For these reasons, the Court concludas tte ALJ did not commit harmful lega
error and that her determination is suppibrt®y substantial eve&hce in the record.
Accordingly, the Court affirms the Commissioner’s disability determination.

Accordingly,

IT IS ORDERED that the Commissioner’'s disability determination
AFFIRMED . The Clerk of Court is directetb enter judgment in favor of the
Commissioner and against Plaintiff.

Dated this 28th day of January, 2019.

Ma S. Bade
United States Magistrate Judge
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