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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Fernando Gastelum, No. CV-17-02792-PHX-GMS
Plaintiff, ORDER

V.

Canyon Hospitality LLC,
Defendan

Pending before the Court is the fibm to Dismiss of Defendant Canyol
Hospitality, LLC for lack of standig. (Doc. 12). Recently, inCivil Rights Education
and Enforcement Cemt v. Hospitality Properties Trus867 F.3d 10931099 (9th Cir.

2017) (hereinaftetCREEC), the Ninth Circuit restatednal clarified the broad scope of

standing in ADA cases involving publiaccommodations as it relates both to t
deterrent effect doctrine and to tester dilag. Plaintiff has fed 133 similar cases
against hotels in the Phoenix areBecause the issue of stamgliaffects all of Plaintiff's
cases before the Court, the Court orderedrsalidated hearing at which the Court cou
consider Mr. Gastelum’s standing in all hissea then pending before this Court.

addition to the Canyon Hosplitg case, Mr. Gastelum hagleven other ADA complaints
against hotels pending in this Court. eThearing held was nogd for ten of therh.

After reviewing the evidence dm the hearing, the Court determines that Plain

! The hearing irGastelum v. Drury Southwest In&No. 17-cv-03626-PHX-GMS

}D. Ariz. filed Oct.10, 2017) wapostponed for one wk at the request of the Defendarit.

Doc. 39).
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nevertheless fails to meet the requiremdotsstanding in every case. Thus, the Col
grants Defendant’'s Motion tDismiss and enters this @r dismissing both the Canyo
Hospitality case and all other cases broughPlamtiff that were tb noticed subject of
the motion hearing.

BACKGROUND

Plaintiff Fernando Gastelum'’s left legasnputated below the knee, requiring hi
to move around either with a prosthetig ler the aid of a wheelchair. He spen(
approximately 85% of his time ia wheelchair. In his Complaifh@s it pertains to his
interaction with Defendant @sion Hospitality’s hotel, Platiff merely alleges that “on
or about August 17, 2017Plaintiff reviewed a & party lodging website to book af
ambulatory and wheelchair accédsiroom.” (Doc. 1, pp. 1526, 30). According to
Plaintiff, this website did not contain sufint information for Rdintiff to determine
whether Defendant’s hotel cotrgml with the Americans ith Disabilities Act (ADA), 42
U.S.C. 8812181-89. (Doc. 1, p. 5). xePlaintiff visited Déendant’s first-party
website, www.gcuhotel.com, attempting to fineé ihformation that was not available o
the third-party website. Plaintiff found th#te first-party website also lacked enoug
detail on ADA complianceld. at p. 8. Because he could not ascertain from the webs
whether the hotel complied with the ADA, hiereafter called Defendant’'s hotel t
inquire whether it was ADA compliant and wassured by an englee, Rena, that it
was. Id. at pp. 33-35. Nevertheless, on Augldt 2017, Plaintiff visited Defendant’s
hotel to verify in person whether the hotel was ADA compliant and suitable for Pla
to stay.

In his visit to this Defendant, Plaintiff noted 22 areas where Defendant’'s ext
facilities were allegedly out of compliance with the ADA. at pp. 10-12. That sam¢
day, August 18, 2017, Plaiff filed the present lawsuit seeking injunctive relief und
the ADA. (Doc. 1). Plaitff does not state in his Compmté how any of the failures of

_ 2 As the motion was filed in th@anyon Hospitalitycase, the Court uses facts frol
it as illustrative. Should there be relevant distinctions between the cases, the Col
provide that information and cite those cases separately.
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compliance discriminate against him or Hisability, but the Comlpint does make the
bare allegation that he “imds to book a room at the Dafiant’s hotel once Defendant
has removed all accessibility barriers.” (Dd¢.pp. 16, 19, 30). On that same date,
Plaintiff also filed a separate complainbncerning a separate hotel with virtually
identical allegations. See Gastelum v. BRE/LQ Properties |.IN®. 17-cv-02802-PHX-
DGC (D. Ariz. filed Aug. 18, 2017).

At the time of the filing of Defendar@anyon Hospitality’sMotion to Dismiss,

Plaintiff had, in the previous six weekdgetl over thirty-threeADA complaints against

hotels in the Phoenix area alleging that he has been personally harmed by thg AC

violations of those hotels. By the tintliee hearing was held on this matter Plaintiff
acknowledged that he has filed a total agfproximately 125 sirfar lawsuits in the
District of Arizona against various hotelstime Phoenix area. Adresent, Plaintiff has
apparently filed 133 lawsuits. He has doneéd to file such sdts after the hearing. The

complaints filed in all the casgmending in front of this Qurt are substantially similar,
boilerplate complaints.In all the complaints, Mr. Gasteh alleges the same process pf
checking a third-party website, then a first-pastebsite, and finally an in-person visit.

If the websites make different levels disclosure of ADA accommodations, th

(%

complaints reflect the specific disclosuresemingly copied and gied from the website.
See, e.g., Gastelum v. AUM Hospitality Ventures,, & 18-cv-0104-PHX-GMS (D.
Ariz. filed Jan. 11, 2018) (Doc. 1, pp. 9-10All of the complaints contain the sam

D

language that Mr. Gastelum “intends book a room at the Defendant’s hotel onge
Defendant has removed accessibility barriers.'See, e.g., idat p. 4. No complaint
contains further detail on Mr. Gastelum’stum plans. Eactcomplaint contains a

different list of ADA barriers found on Pldiff's inspection, thagh many of the same

% The cases assigned to this Court aifetifafter this Court set a hearing are:
Gastelum v. DHILLON r(grtles & Investments LLANo. 18-cv-01283-PHX-GMS (D.
Ariz. filed April 24, 2018),Gastelum v. Concord CS Chandler LUSo. 18-cv-01429-
PHX-GMS (D. Ariz. filed May 9, 2018), an®Gastelum v. Chandler HG LL®lo. 18-cv-
01453-PHX-GMS (D. Ariz. filed May 11, 2@). An additional case was reassigned
from a magistrate judge to this Court after the hea®@astelum v. CP Buttes LL.@lo.
18-cv-00940-PHX-GMS (D. Ariz. filed March 26, 218).

D
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barriers appear on each complaint. Thud|endhetails gleamed from the inspections are
changed, the substance of the rest otthmaplaints are almosixactly the same.
Defendant Canyon Hospitality operati® Grand Canyon University Hotel in

Phoenix, and moved the Court to dismiss on the grounds HiatifPlhas failed to plead

174

the necessary requirements téabish Article Il standing. (Doc. 12). In light of the
guestions raised by Defendantii;g motion that were similao virtually all of the cases
filed by Mr. Gastelum in this Court, andetlfCourt’s obligation tsua sponte determine
whether there is standing in its case=e Bernhardt v. County of Los Angel289 F.3d
862, 868 (9th Cir. 2001), théourt held evidentiary heags on May 4, 2018 and May
11, 2018 that pertained to all of the caskesifoy Mr. Gastelum that were being heard by
this Court.
Mr. Gastelum was present to testify onlbotcasions. Mr. Gastelum testified that
he lives in Casa Grande, Arizona, approximaftity-five miles from Phoenix, Arizona.
He is 57 years old and has lived in Casa Graldef his life. Mr. Gastelum testified
that since he began to file ADA lawsuits againggings in the Phoenix area last year he

has stayed overnight at ten hotels. hiever stayed in the same hotel twic

D

Mr. Gastelum sued each of these teretsofor failure to cmply with the ADA? He
testified that he has not retaahto any of the hotels withthich he has settled his claims,
or in which he has stayed,daise they have not yet contple their compliance with all
ADA standards. In addition to staying aétten lodgings, he has paid visits within the

past year to many other Phoenix area lodgtogassess whether they comply with the

ADA. Inspecting hotels for ADA compliance in the company of his attorney is ong of

the principal reasons that he comes to RhoeMir. Gastelum meets with his attorney

Mr. Peter Strojnik, in Phoenix, twice a weelMr. Gastelum’s @n, Eric, who receives

* To the best of this Court's knowledgtae suits involving only one of thes
hotels are in front of this Cour@astelum v. Hilton Garden Inns Management | INO.
18-cv-00820-PHX-GMS (D. Ariz. filed Marcii3, 2018) %OC' 28pp. 7, 15). The
Complaint in this case (Dod) contains no substantialfigirences in its allegations
compared to the complds filed in the cases in whiddr. Gastelum has not stayed the
night and paid for a room.

137
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compensation for the spection of the hotels, and rMStrojnik himself generally
accompany Mr. Gastelum to thetals. In fact, Mr. Gastelurstated in a deposition thag
he usually stays in the car while Edaad Mr. Strojnikinspect the hotel.Gastelum v.
Pride Hospitality No. 17-cv-03607-PHX-GMS (D. Ariz. filed Oct. 8, 2017) (Doc. 2
Ex. 1, p. 106:10-16). Mr. Gastelum testifitnat he had beenvgin a three-ring binder

N

prepared by his counsel Mr. Strojhikhich contains materigland instruction by which
he can ascertain whether a lodging is in ciempe with all ADA regulations. He takes$
the binder with him when hesits those lodgings. If thiedging is out of compliance
with the ADA, Mr. Strgnik files suit on his behalf. Mr. Gastelum estimates that h

D

visits four Phoenix-area hotels a week, usuilly per day. But he generally returns to
Casa Grande for the eveningtlaut staying at any of the Bénix lodgings that he has
visited. In addition to bringing suit agairesich of the ten lodgingd which he actually
stayed during the past year, he has broughagainst more than D2other facilities that
he has visited or otherwise contacted to evaluate for ADA compliacel as the facts
of some of the cases demonstrate, the lavisait least sometimes filed on the same date
as Mr. Gastelum’s visit. At the hearing, MBastelum testified that it was his intent and
desire in bringing these suits to represalhpersons with disaliiies in asserting their

rights to ADA compliance, and that he hadjeneral desire tve in communities and

174

stay at lodgings that accommodated perseith disabilities as full members of the

> “Q: Do you stay in the caturing the compliance checks?

A: Most of the time] would say, yes.”
Q: And Eric gets out and —
A: Yes.
Q: And Mr. Strojnik is there sometimes as well?
A: He is there | would say 95 percent of the time.”
® Mr. Strojnik created this binder andas, in at least two cases, requested
attorney’s fees for his time spt Breparir}ﬁ the material&astelum v. Pride Hosg\iba&ly

No. 17-cv-03607-PHX-GMS g Ariz. filed Oct. 8, 2017) SDoc. 22, p. 7
Hospitality VenturesNo. 18-cv-0104-PHX-GMS (Doc. 15, p. 7).
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community.

As has been discussed, an examinatiai@®iComplaints in #se lawsuits reveals
that the Complaints are boilerplate commis that have identical language in mar
particulars and are minimally tailored to asuoodate the facts of the individual lodgin
defendant. Mr. Gastelum has not persgnplid the filing fees for any of the case
brought. His attorney covers the filing fe€he amount of filing feealone paid to file
the suits in the last year @eds Mr. Gastelum’s yearly household income of $44'0(
His wife is employed and woska regular work week from dhday to Friday. In his
deposition in thePride Hospitality case, Mr. Gastelum testified that his wife of ov
twenty years is unaware that he is a pléimti ADA cases and thdte frequently travels
to Phoenix with his son to investigate het@eind meet with his attorney. No. 17-c
03607-PHX-GMS (Doc. 27, EX, pp. 26:6-27:4).

Mr. Gastelum’s counsel has already settled 6 of the suits that were filed in
Court for undisclosed sums. Mr. Gastelusn paid $350 forevery case that is
successfully terminated by his counsélride Hospitality No. 17-cv-03607-PHX-GMS
(Doc. 27, Ex. 1, pp. 173:24-178)1 In two of the cases thate currently before this
Court the parties have resolved the underlymagters but have asked the Court to awg
attorneys’ fees to Mr. Gasteltsncounsel as representing theevailing party. In both
cases, Mr. Gastelum’s counsel has quiddytied the case against the Defendants 3
then sought attorney’s feemnd costs awards of $21,2%hd $12,643, respectively
without doing any substantidiscovery in the casePride Hospitality No. 17-cv-03607-
PHX-GMS (Doc. 22);AUM Hospitality Ventures LLCNo. 18-cv-00104-PHX-GMS
(Doc. 15).

Mr. Gastelum stated that he likes tometo Phoenix to attend baseball games, ¢
to go to karaoke bars anshopping with his wife, and meet with his attorne

Mr. Gastelum filed an evidentiary memorandum with court, prior to the first hearing

" The Court’s filing fee is $400.00. Witt83 cases filed in under a year, the tof
filing cost for Mr. Gastelum equates to $53,200.
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In the evidentiary memorandum he providedeipts from all of the hotels at which h

(41

has stayed and all of the spog events he attended in Phoein the last year. The
sporting events are for Diamondback ganwgether with two football related events.
(Doc. 28). To the extent that Mr. Gasteluttemnpts to suggest thae stays overnight in
Phoenix when he attends Diamondbacks garties,receipts and dates of the tickets
demonstrates that he does not. The datdmbestayed in lodgings in the Phoenix in the
last year do not coincide with dates oniehhhe was attending Diamondbacks games,
and he provides no corroboratithat he stayed with his wife on such occasions when
shopping or going to karaoke with her.

Prior to the time he began initiatingete lawsuits, Mr. Gastelum generally
returned to Casa Grande foethight when he had busines$Pihoenix, or he stayed with
his friend who lived in Phoenix or with his @stwho lives in Mesa. He believed he had
stayed at hotels in the Phoenix area appratehy ten other times in his life during all of
which he has resided in CaGaande. On his family’aousehold income—3$44,000 per
annum—NMr. Gastelum estimated that he wouldlbe to stay in hels in the Phoenix

area a maximum of twelve to fifteen times pearyeMr. Gastelum stated that it would be

14

impossible to stay at all of the approximatéP5 (now 133) hotelbe has sued, but he
would like to stay at sonfeHe testified that he would retuto and stay at any of the
hotels he has sued if the alleged ADA aiadns were fixed.

Mr. Gastelum has never before viditBefendant Canyon Heitality, nor has he
since visited. Nor at the h@&ag was he able to set forthyapersuasive reass why he is
likely to visit the Defendant @gon Hospitality inthe future. The Court finds that
although Mr. Gastelum did visthe Defendant’s facility as &ester, he digo only with
the purpose of filing a lawsuib obtain injunctive relief as part of pattern of litigation

against many Phoenix area hotels. Hedféered no sufficientlypersuasive reason to

8 “Q: So in the past 279 days you filaout 125 lawsuitsWere you planning on

actually staying at all the hotels yaere visiting, at all 125 hotels?

A: That would be impossible if I'm lookingt two per day. | would like to stay at
one of those.” (Doc. 41, p. 29:14-18).

-7 -
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believe that he would revisit the facility, any other facility in tk cases for which the
hearing was noted, except toetlextent that such a reitation or an avowal of
willingness to revisit would beatessary to maintain standingdiotain injunctive relief.

Mr. Gastelum did identify a few generalizezhsons why he mightant to return
to other hotels he has sued, including, foaragle, their proximity to water parks o
malls. But he offered no reasonable plangdbeve that he hadng specific intent or
likelihood of doing so. FurtlieMr. Gastelum has sued 1B8tels in the Phoenix area
and avowed in doing so thhe intended to book room at each one of them once tl
defendant resolved its ADAssues. However, Mr. Gastelueastified that he has neve
stayed at a hotel me than once.

In his verified complaints Mr. Gastelunoes not avow that he would actuall

return to any of the facilities agst which he is lomging suit, only thahe would “book a

room” in such facilities. In none of the colaits does Mr. Gastelum allege a specific

persuasive reason why he would return toltldging he sues. Because of the volume
cases he has brought, his limited reasonstiaying in Phoenix, the proximity to Cas
Grande to which he easily can, and frequedthes, return for his overnight stays, th

evident enterprise in conjuncti with his attorney to sumany hotels in the Phoenix are

for ADA compliance, his personal finances, pést travel habits, and his testimony thiat

he could not return to all hosehe has sued, the Court findatthe has failed to establisl

a sufficient likelihood that hevould return to any of the hals that are the defendants in

the cases in which this hearing is noticed.
Based upon the above facts the Court bates that Mr. Gastelum and his coung
Mr. Strojnik are engaged ia joint enterprise in whiclthey are filing multiple suits

against any Phoenix area lodgings that theljleve to be out o€ompliance with the

ADA in some respect or respects. Theyfdmeg such suits without reference to whethe

Mr. Gastelum actually had any intent to make future visits tcetfeslities for reasons
not related to his pursuit of [BA claims against them. Givehe facts of this case Mr.

Gastelum has failed to establish that heuld have any likelihod of revisiting these
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facilities except to thextent it would be deemed necessanyhim to do so to bring suit
against each of the Defendants.
DI SCUSSION

l. L egal Standard

Standing under Article 1l of the Cotitsition is a constittional limitation on a
court’s subject matter jurisdictiomd cannot be granted by statutéee Cetacean Cmty|
v. Bush 386 F.3d 1169, 117@th Cir. 2004) (citing_ujan v. Defenders of Wildlif&04
U.S. 555, 576-77 (1992)). Because standsng jurisdictional question, it is properly
addressed in a Rule 12(b)(1) motiosterad of a Rule 12(b)(6) motioiCetacean Cmty.
386 F.3d at 1174. “A disti court may hear evidence and make findings of f
necessary to rule on the subject matteisgliction question prior to trial, if the
jurisdictional facts are not intertwined with the meritRdsales v. United State824
F.2d 799, 803 (9tigir. 1987).
1.  Analysis

The Constitution requires thhtigants “who seek to invokthe jurisdiction of the
federal courts must satisfy ghthreshold requirements imgak by Article Il . . . by
alleging an actual case or controversgity of Los Angeles v. Lyond61 U.S. 95, 101
(1983). This Constitutional prerequisite ofrgtang is so fundamental that federal couf
are required to consider these issues sua sp&#e.Bernhardt279 F.3d at 868. Threg
elements must be present farPlaintiff to have standing: (1) the Plaintiff must ha
“suffered an injury in fact—an invasion @& legally protected interest which is (3
concrete and particularized, and (b) actuahoninent, not conjectural or hypothetical;

(2) there must be a “causal connection feetwthe injury and & conduct complained

of;” and (3) it must be “likely, as opposed rtwerely speculative, that the injury will be

redressed by a favorable decisiobujan, 504 U.S. at 560-61When a plaintiff seeks

injunctive relief, there is an additional reggment of showing “ssufficient likelihood

that [the plaintiff] will again be wronged ia similar way . . . [t]hat is, . . . a real and

immediate threat afepeated injury.Fortyune v. American Multi-Cinema, In@64 F.3d

-9-
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1075, 1081 (9th @i 2004) (quotind-yons 461 U.S. at 111, an@d’'Shea v. Littleton414
U.S. 488, 496 (1974)finternal quotations omitted). In the context ofcivil rights
statutes, such as the ADA, courts are irtdad to take a “broadiew” of constitutional
standing. Doran v. 7-Eleven, Inc.524 F.3d 1034, 1039-4(®th Cir. 2008) (citing
Trafficante v. Metro. Life Ins. Co409 U.S. 205209 (1972)).

But, Congress “cannot erase Article slistanding requirements by statutori
granting the right to sue to a plaintfho would not otherwes have standingRaines v.
Byrd, 521 U.S.811, 820 n. 3 (1997). As sucfongress’ role in identifying and

elevating intangible harms does not meaat th plaintiff automatically satisfies the¢

injury-in-fact requirement whenever a statute grants a person a statutory righ
purports to authorize that personsiee to vindicate that rightSpokeo, Inc. v. Robbins
136 S.Ct. 1540, 1549 (2016)Plaintiffs cannot “allege @are procedural violation,
divorced from any concrete harm, and sgtigfe injury-in-fact requirement of Article
[.” 1d.

A. Injury-in-Fact

Although Defendant Canyddospitality challenges all three elements of standir
the crux of the argument isahMr. Gastelum has not sufferad injury in fact, and thus,
all other deficiencieflow from that® An injury-in-fact is (a)concrete and particularized
and (b) actual or imminent, not conjectuca hypothetical. Under the ADA, “[n]o
individual shall be discrimiritad against on the basis ofdbility in the full and equal
enjoyment of the goods, rseces, [or] faciliies . .. of any place of public
accommodation.” 42 U.S.C. § 12182(a). Hoteis places of public accommodatidd.
at § 12181(7)(A).

1. Actual or Imminent Injury

In the context of ADA discriminatiorlaims, the Ninth Circuit recognizes i

~ ? Defendant argues that because theraoisinjury, there can be no causatio
Similarly, Defendant argues thaithout an injury, tlere is nothln? to redress. (Doc. 11
pp. _8_—93/. ‘These claims are derivative of gemeral claim that Plaintiff has not suffere
an injury-in-fact. As suchthe Court will only addes the question of whether th
Plaintiff has suffered an injury-in-fact.
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deterrent effect doctrine. For the requiremiiat the injury be daal or imminent, “a
disabled individual who is currently deted from patronizing a public accommodatiq
due to a defendant’s failure to comm¥jth the ADA has suffered ‘actual injury.Doran,
524 F.3d at 1040 (quotingickern v. Holiday Quality Foods Inc293 F.3d 1133, 1138
(9th Cir. 2002)). The Ninth Circuit recently clarified thaplaintiff need not personally
encounter a barrier in order toe injured. Instead, “fi]is the plaintiff's ‘actual
knowledge’ of a barrier, rathdéinan the source of that knowlige, that is determinative.’
CREEC 867 F.3d at 1099. Injury is imminewhen a plaintiff “is tmeatened with harm
in the future because of iskng or immediately threated non-compliance with the
ADA.” The ADA provides that plaitiffs need not “engage ia futile gesture if such
person has actual notice that ago@& or organization . . . doast intend to comply with
the ADA.” 42 U.S.C. § 12188)(1). Where an individualidows of ADA violations at a
public accommodation, he is notquired to keep returning order to show imminent
injury. Instead, the ongoing detence is sufficient to satisthe requirement of an actua
and imminent injury.Doran, 524 F.3d at 1040 (quotirRjckern 293 F.3d at 1138).
Similarly, in CREEG the Court noted that the plaififis motivation in visiting the
public accommodation is irrelevant. This sdled “tester standing” rule means that
plaintiff can visit or othernmge obtain information abowt public accommodation solely

for the purpose of ensuring ADA compliance amith the intent to bring a lawsuit if

deficiencies are found. An ADA plaintiff Basuffered an “actual” injury, even if the

plaintiff had no intention oplan to visit the hotel athe time of the acquisition of
knowledge of ADA noncomplianceCREEGC 867 F.3d at 1101-02.

Mr. Gastelum has actual knowledgetbé alleged barriersnd may have even
encountered some of them. At fact that he has visited the lodgings as a tester (¢
not negate his knowtige of or encountersith the alleged barrisr The recognition of
the deterrent effect and teststanding doctrines, however, does not do away with
standing requirements necessary to obtgungtive relief nor does it free the Plaintif

from the obligation to shw injury-in-fact with respect tthe discrimination alleged in thg
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complaint.
2. Injunctive Relief

A plaintiff seeking injunctive relief, agMr. Gastelum does in each of hi
complaints here, must alsb@wv that there is a “real anchmediate threat of repeate(
injury.” Lyons 461 U.S. at 111. An ADA plaiiff may show a real and immediats
threat of injury in two ways. First, the phiff can show that “he intends to return to
noncompliant accommodation amsl therefore likely to reaounter a discriminatory
architectural barrier.Chapman v. Pier 1 Imports (U.S.) In631 F.3d 939, 950 (9th Cir
2011). Or second, the plaintiff can shovattthe “discriminatory architectural barrier
deter him from returning to a nhoncompliadcommodation” which he would otherwis
visit in the course of his regular activitiesd. Even in holdinghat the ADA permits
tester standing ICREEC and the further holding that a personal encounter with
alleged barrier was not a prerequisite $tanding purposes, thidinth Circuit did not

relax the requirement that the Plaintiff demoai® real and immediate threat of repeat

injury by showing a lgitimate intent to visit again thaublic accommodation in question.

In CREEC the Ninth Circuit statedhat “past exposure to illegal conduct does not|i

itself show a present case or controversythe .plaintiff must allege continuing, preser
adverse effects stemming from the defendamtttions.” 867 F.3d at 1098 (quotin
Lyons 461 U.S. at 102) (quotation marksnitted). An ADA Plaintiff may show
continuing adverse effects byahing a “defendant’s failuréo comply with the ADA

deters her from making use thfe defendant’s facility. CREEC 867 F.3d at 1098. But,
to be deterred from making usetbe defendant’s facility, on@ust have a true desire tq
return to the facility but for the barriersSee Chapman 631 F.3d at 949 (“Article I,
however, requires a sufficient showing of likehjury in the future related to the
plaintiff's disability to ensurethat injunctive relief will vindicate the rights of the
particular plaintiff rather thathe rights of third parties.”).CREECshows no desire to
change the clear holding Dhapmanthat a plaintiff must maka sufficient showing of

likely injury in the future. See also Pickerr293 F.3d at 1138 (naoiy, in the context of
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discussing the actual and imminent injurgquirement, that plaintiff has “visited
Holiday’s Paradise store in tipast[,]. . . that he prefers to shop at Holiday markets :
that he would shop at the Paradikeation] if it were accessiblePoran, 524 F.3d at
1040 (“As to whether Doran’mjury is actual or imminent, Doran alleged that he h
visited the 7-Eleven store on ten to twergsior occasions, . . . that the store
conveniently locatediear his favorite fast food restant in Anaheim, and that he plan
to visit Anaheim at least once a year his annual tripgo Disneyland.”);D’Lil v. Best
Western Encina Lodge & Suites38 F.3d 1031, @37-38 (9th Cir. 2008(“In order to
show the actual and imminent nature of imgury, then, D’Lil must demonstrate he
intent to return to the Santa Barbara area apdn her return, her diee to stay at the
Best Western Encina if it is made accessible. [S]he explainethat her preference for
staying at the Best Western Encina durinifel trips to Santa Barbara was based on
hotel’s proximity to downtown, its accessibility from the freeway, and its amenif
including lush gardning and fresh coumtlinen quilts.”).

Both the Tenth and the ElewrCircuit opinions cited iI€REECcontinue to hold
that a tester plaintiff seelg injunctive relief must deonstrate a real and immediat
threat of repeated injuryColorado Cross Disability Cdaion v. Abercrombie & Fitch
Co, 765 F.3d 1205, 1211-12 (1Cghr. 2014) (noting that “the fact that ‘tester standin
exists under [the ADA] does not displacee theneral requirements of standing” ar

finding that a plaintiff who testified that she intks to return to a stenn the mall at least

six times in the next year has demonstratedeal and immediate threat of injury);

Houston v. Marod Supermarkets, In€33 F.3d 1323, 1336 (HLCir. 2013) (finding that
a tester plaintiff who had visited the defendast@re twice in the i and lived 30 miles
from the store has sufficiently demonsgc likelihood ofuture injury).

In determining whether a plaintiff haa future intent to visit the public
accommodation at issue, factors such as B proximity of the place of public
accommodation to plaintiff's residence, (2)aiptiff's past patronge of defendant’s

business, (3) the definitiveness of plaintiffjdans to return, and (4) the plaintiff’s
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frequency of travel near tendant” are relevanttHarris v. Del Taco, In¢.396 F.Supp.2d
1107, 1113 (C.D. Cal. 2005).But even these factoee not definitive. Th&€REEC
Court emphasized that a past visit to a histelot necessarily sufficient to establish the
likelihood of a future visit. It noted thathile “[rlequiring a plantiff to ‘personally’

encounter a barrier in ordéo obtain an injunction undeTitle 1l might screen out
plaintiffs who do not in fact intend to use the facility—tlmt plaintiffs for whom an
injury is not actually imminent”— a requiremeaftpast visits waboth under- and over-
inclusive. CREEC 867 F.3d al099. It could be under-ihgsive because “evidence of
concrete travel plans would beffstient to show that a disaddl plaintiff intends to visit a
facility, even if she has notavelled there in the pasid. at 1100. Such rule could also

be over-inclusive because “in the absenceravel plans, a past visit might not b

%)

sufficient evidence of iminent future harm.1d. The CREECcourt thus expressed
confidence that making “case-by-case deteations about whéer a particular
plaintiff's injury is imminentis well within the conpetency of the district courts.” 867
F.3d at 1100 (citingdouston 733 F.3d at 1335—-37) (using similar factors adanris to
evaluate the imminence afplaintiff's injury).

In CREEC the three Plaintiffs &ch identified a separate hotel under commpn

ownership at which theyould stay in the future if thdtotel would cease to discriminat

11%

against their disability by pwiding equivalent transptation to wheelchair bound
patrons. By contrast, although he livelese by, Mr. Gastam has sued over 13(
lodgings in the Phoenix metropolitan aréar their failure tocomply with ADA

requirements without specifying how it relat® his disability and without setting forth
any reason why he wouldapl to visit that hotel again. Bach of the complaints at issule
here, Mr. Gastelum identically alleges tH&aintiff intends tobook a room at the
Defendant’s hotel oncBefendant has removed all accegiy barriers, including the
ones not specifically referenced herein, aad fully complied withthe ADA.” (Doc. 1,

p. 4). But, Plaintiff cannot substitute a “forhaic recitation of the elements of a cause pf

action” in the place of factual allegationBell Atlantic Corp. v. TwombJyb50 U.S. 544,
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555 (2007). Plaintiff must pride facts that establish artent to visit Defendant’s hotel
in order to have standing; Rif cannot simply state the ruléVhile the need to look at
the specificity with which the RBintiff has pleaded the likelihood of future visits might
less stringent had he only suede hotel in the Phoenix areas had the Plaintiffs in
CREEC,the inquiry must be morexacting where he has expressed only a rote inten
“book rooms” in 133 otherlodgings in the same geographic area. Furth
Mr. Gastelum’s standard avowal in his vexdi complaints that heatends to “book a
room” at each lodging is not sufficient to edtsib concrete injury, aent a showing that
he would likely visit that hiel again (as opposed to merely booking a room) for sa
purpose other than maintainihgs litigation against that hotel.Avowing to a desire to
“book a room,” is different than avowiraq intent to actually visit a hotel.

Mr. Gastelum has only uted Defendant Canyon Hasality’s hotel on the visit
that gave rise to this lawsuit, and he did staty there then. Heas not pled any facts
about a specific plan to retumr about why he is likely tavant to stay or visit at
Defendant’s hotel in the futureCf. D'Lil, 538 F.3d at 1037-38. At the evidential
hearing, Mr. Gastelum could ncemember why he had beererested in staying at the

GCU Hotel. Mr. Gastelum and his counsel Mtrojnik are engaged in a joint enterprig

in which they are filing multiplesuits against any Phoenixearlodgings that they believe

to be out of compliance witthe ADA in some respect orgeects. They are filing such
suits without reference to whnetr Mr. Gastelum actually intés to actually revisit those
facilities except to the ¢ant he would beequired to do so to nrd@ain the right to pursue
litigation against them. This insufficient to grant hinstanding against any of thes
Defendants.

Moreover, even though MGastelum likes to travel tBhoenix to attend sporting
events, karaoke bars, and go shopping, tieerasufficient support that Mr. Gastelun
actually stays in hotels after lsemes to the Phoenix area for those purposes, or tha
would stay at a particular hotel or hotelgain for those purposes. Mr. Gastelum ¢

stay at the Hilton Garden Inn, and that cas@ending before thi€ourt. But as the
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CREECcourt noted, a past stay is not indicativewofintent to return. 867 F.3d at 110
To accord standing allowin@laintiff to sue Defendantsvhen he can establish ng
likelihood of again visiting their facilities ithe course of his normal activities other tha
maintaining litigation against defendant would violate theastding principles set forth
in Raines, SpokeandLyons. A plaintiff must show a liklihood of future injuryLyons

461 U.S. at 111, and that ajkd statutory violatins exist does not give rise, on its ow

to an injury. Spokep 136 S.Ct. at 1549. Nor dodsdoking a room” establish sufficient

future concrete injury absesbme likelihood that the Plaintiff would actually visit th
hotel again for some non-litigation purpose.ithbut a showing of futte injury and true
deterrence from returning, théeged ADA violations at théodgings are mere statutory

violations that do not give rise taasiding in Mr. Gastelum to bring suit.

In addition, at hearing @nin his motion papers Mr. Geelum seemed to sugges

that he has standing due to a broader right uthgestatute to stay at a hotel that does 1
discriminate against any persbased on disability. But his desito lodge in a hotel that

provides equal access to persons of all disabilities is insuffitieptovide him with

e

not

standing to represent suchrgaens’ claims especially if he cannot establish a real npn-

litigation related reason whige is likely to stay at that gasular hotel in the future.
Further, as will be explained logv, his Complaint does not adequately allege how h¢
deprived access due to the failure of the lnoteomply wth ADA regulations, let alone
how others with separatisabilities are denied access.sltrue that in the Fair Housing
context,Havens Realty Corp. v. Colematb5 U.S. 363 (1982) hettiat those who lived
close to the apartment complat issue would also hawtanding to sue for steering
practices that deprived the neighbors of the righhe benefits of ierracial associations
that arise from living inntegrated communitiesld. at 376. BuHavens Realtyurther

specified that such “neighborbd” standing would not extertd everyone in the city or
the county. Id. at 377 (“It is indeed implausible to argue that petitioners’ alleged act
discrimination could have padble effects throughout thentire Richmond metropolitan

area. At the time relevant to this action the city of Richmond contained a populati
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nearly 220,000 persons, disped over 37 square miles. . . . Our cases have upheld

standing based on the effects of discnation only within a ‘relatively compact

neighborhood|.]' . . . We haveot suggested that discrimaition within a single housing
complex might give rise t@istinct and palpale injury, . . . ttroughout a metropolitan
area.”).

Even assuming that the same logimuld apply to the neighborhoods in which

hotels as opposed to apartment buildings are located, Mr. Gastelum lives in Casa Gran

That is not sufficiently close to any dahe Defendants’ hotels to suggest that

Mr. Gastelum suffers a personal loss becaafsthe proximity of his residence to thg

1%

hotel that he alleges is discriminating agdipersons who havesdbilities that he does

not!® Thus he is unable to assert a theor§neighborhood standing” on behalf of othels

—

with disabilities he does not have whenibenot a member of a “relatively compag

neighborhood” nearry of these hotels and he canrestablish through facts a reg
likelihood to visit these hotels ithe future that arises other than from his desire to bring
suit against them. While this Court does dotibt the good-ith desire of Mr. Gastelum
to be an advocate for the disathl he has no standing to asstaims for disabilities that
he himself does not possess, or for a failuréotlow regulations that do not affect his
personal ability to access the facility.

3. Concrete and Particularized Injury

In addition to his failure to sufficientlgemonstrate a likelihood of revisiting any

of the facilities that are the subject of this order, Mr. Gastelum has failed to indicate i

any of the complaints how tHacility constructs a barrier to his particular disability. A
barrier in a public accommotian must “interfere with td plaintiff’'s ‘full and equal
enjoyment’ of the facility.”"Chapman 631 F.3d at 947 (quotid? U.S.C. § 12182(a)).

But, “a ‘barrier’ will only amount to such intierence if it affects the plaintiff's full and

9 Even a hotel in Chandler, Arizona, a ditythe southeastern part of the Phoerjix
metropolitan area, would be approximatelyrtthmiles from Casa Grande. A hotel in
Peoria, Arizona, a city in the northwestgrart of the Phoenix metropolitan area, woujd
be approximately sixty miles from Casa Grande.
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equal enjoyment of the facilitpn account of his pécular disability” Chapman 631

F.3d at 947 (emphasis added). A plaintifiynslow a concrete and particularized inju
by “stating that he is currently deterredrfrattempting to gairaccess” to the public
accommodation due to that barri€oran, 524 F.3d at 1040. &htiff only has standing
to assert discrimination that results frome thisabilities that he has. The statuto
language in the ADA contains broad langeahat does not linrights based on the
motivation of the plaintiff. The ADA states that flo individual shall be discriminated
against on the basis of disability” and thany personwho is being subjected tg
discrimination on the basis afisability” may bring a lawstu 42 U.S.C. 88 12182(a),
12188(a)(1) (emphasis added). But, even wherstatute is read at its most permissiv
it still only provides standing to anyone who is discriminated againsthe basis of
disability. See, e.g.Havens Realty455 U.S. at 375 (holding that, in a case involvif
black and white testers for vailons of the FaiHousing Act, the whitéesters who were
not lied to regarding housing aability did not havestanding to assert FHA claims). |
Chapman the Ninth Circuit held tht the plaintiffs complmt alleging “that he is
‘physically disabled,” and #t he ‘visited the Store’ a&n‘encountered architectura

MM

barriers that denied him fully andqual access” was insufficient.ld. at 954.

Mr. Chapman attached an Assaility Survey tchis complaint which “simply identifies
alleged ADA . . . violations without conrtgrgy the alleged violations to Chapman
disability, or indicating whether or not he encountered any one of them in such a W
to impair his full and equal enjoyment of the Storgl” Plaintiffs “cannot satisfy the
demands of Article Ill by alleging bare procedural violationSpokep 136 S.Ct. at
1550.

Asin Chapman Mr. Gastelum’s formulized Compts filed in each action fails to
detail how his injury is particatized to his specific disdity. Mr. Gastelum’s complaint
“does nothing more than perform a whallesaudit of the defendant’s premiselsl’ at
955 (internal quotations omitted). The Conpidists over twenty alleged violations o

the ADA. (Doc. 1,pp. 10-11). However, this “cant substitute for the factua
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allegations required in [a] complaint to s&fi Article IlI's requirement of an injury-in-

fact.” Chapman 631 F.3d at 955. Like tt@éhapmancomplaint, Mr. Gastelum “does not

even attempt to relate the allelgeiolations to his disability.Id. Instead, this Court is

left “to guess which, if any, of the allegewlations deprived him of the same full and

equal access that a person vidaot wheelchair bound [avho does not usprosthetics]
would enjoy.”ld. Mr. Gastelum states that thaselations deterred him from booking :
room at the hotel, but he does not discuss “low of [the allegediolations] deter him
from visiting the [hotel]due to his disability.”ld. Although the specific alleged
violations vary from complainto complaint, depending dhe results of the inspectior
by Mr. Gastelum, his son, anr. Strojnik, the “wholesalewait” nature ofthe complaint
does not change. Each complaint details denémlleged violationsvithout relating the
violations to Mr. Gastelum’s disability.

Mr. Gastelum alleges, for example, titagé Defendant is noncompliant with th
ADA because “[sJome parts of the accessildates have a cross slope greater th
1:48.” (Doc. 1, p. 11). As the Supreme Court hel&pokep however, Mr. Gastelum
cannot “allege a bare procedural violatiodivorced from any concrete harm” an
maintain standing to bring the lawsuit. 136 S.Ct. at 1549. Mr. Gastelum has not a
that a cross slope that varies from thatigbry requirements concretely impacts h
ability to enjoy the pblic accommodation. Additioltg, for example, the Complaint
alleges that the “[o]utside smoking area igdcessible,” the “[p]et waste station by th
pool is inaccessible,” and tHpv]ashing machinesiave improper reach ranges.” (Doc.
p. 11). At the evidentiary hearing, Mr. &alum testified that he does not smoke,
does not have a pet, and he has never damedry at a hotel. The Complaint in
Gastelum v. CPX Phoenix Airport Gateway Opag, LNG. 18-cv-00068-PHX-GMS (D.
Ariz. filed Jan. 8, 2018) alleges that Hgre is no van accessible parking space” &
“[t]he shuttle is not ADA accessible.” (Dot, pp. 13-14). At thevidentiary hearing,
Mr. Gastelum testified that he does nawera van and has nevased a shuttle from &

Phoenix hotel. The same aion about a lack of van aastble parking is contained ir
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the Complaint irAUM Hospitality Ventures, LLONo. 8-cv-00104-PHX-GMS (Doc. 1
p. 14). Similarly, the Complaint iGastelum v. Kuber-Rambdas Investments,,LNG&

18-cv-00470-PHX-GMS (D. Ariz. filed Feb. 12018) alleges that “[tjhe van accessib
parking space has a width less than the redumimimum of 132 inches. Mr. Gastelun

alleges in theHilton Garden Inns Managemer@omplaint that “[the area with the

e

microwave and the mini fridg has an insufficient clear floor space for a parallel

M

approach,” “[t]he iron in the accessible guexim is located at an improper reach ran

b 1%

over 48 inches high,” “[tlhéitness center door requires a twisting of the wrist motion

open,” and “[tlhe guest laundmpom requires a twisting of the wrist motion to open,.

Mr. Gastelum testified that he has only elsevught snacks to a redt he has never usec
an iron in a hotel, he has never done laundrg hotel, and he has never used a hotg
fitness center. No. 18-c\8820-PHX-GMS (Doc. 1, p. 15). Even assuming that {
Defendant’s hotel is in vioteon of the ADA in those regasgd Mr. Gastelum cannot shov
that he suffers an injury due these violations. Finally, MGastelum’s prayer for relief
seeks an “[i]njunctive relief order to altBeefendant’s place of public accommodation

make it readily accessible to and usableAby individuals with disabilitie$ (Doc. 1 at

p. 12) (emphasis added). niight be easier for both Mr. Gelum and the hotel to allow

|
p|'s
he

[0

a disabled person like Mr. Gastelum to assert all ADA deficiencies for all disablec

persons so that such matters dotlleoretically be resolved the course of one lawsuit
But, Mr. Gastelum simply does not havarsting to assert discrimination for disabilitie
that he does not have, nor can he assernfuaddo complywith regulations that do not
discriminate against him. Nothing @REECimplies that tester standing lessens t
factual pleading requirements.

B. Other Causes of Action

The Complaints in all of these actions also bringeslkav claims of negligence
negligent misrepresentation, failure to thse, and consumer fraud. Because the Cc
has concluded that it does not have jurigdic over Mr. Gastelum’s ADA claim, the

Court no longer has supplemental jurisdintiover the remaining state law claim
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28 U.S.C. § 1367.
CONCLUSION

Mr. Gastelum has failed to show injury4izet or a likelihood of future injury, ag
required for injunctive relief. Mr. GastelisnComplaint contain®io detail on how the
Defendant’s alleged ADA violations act asdarrier and interfere with Mr. Gastelum’s
equal enjoyment of the accommodation. cBese Mr. Gastelum has failed to sho
injury-in-fact, he lacks sinding to pursue his claims in federal court.

IT IS THEREFORE ORDERED that the Motion to ¥miss of Defendant
Canyon Hospitality, LLC (Doc. 12) IGRANTED. The Clerk of Court is directed tg
terminate and enter judgment accordingly.

IT ISFURTHER ORDERED directing the Clerk of Courto file this Order in
each of the following cases admiss each of them for MGastelum’s lack of Article
[l standing and enter figment accordingly:

1. Gastelum v. Brixton Metro Plaza LI.§o. 17-cv-02903-PHX-GMS

2. Gastelum v. 11111 North 7th Street Property De LNG. 17-cv-03017-
PHX-GMS

3. Gastelum v. Drury Southwest Indlo. 17-cv-03626-PHX-GMS

4. Gastelum v. Matrriott Int'l Ing.No. 17-cv-04667-PHX-GMS

5. Gastelum v. CPX Phoeniirport Gateway Opag LLCNo. 18-cv-0068-
PHX-GMS

6. Gastelum v. CGD Tempe L, Ro. 18-cv-00512-PHX-GMS

7. Gastelum v. Hilton Gardelmns Management LLANo. 18-cv-00820-PHX-
GMS

8. Gastelum v. Debaca Land & Cattle LLSo. 18-cv-01112-PHX-GMS

IT ISFURTHER ORDERED that in addition to dirdag the Clerk of Court to
file this Order, the Motion$or Attorney’s Fees are moeaind the following cases shal
remain closed.

111
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1.
2.
(Doc. 15).

Gastelum v. Pride Hospitality IndNo. 17-cv-03607-PHX-GMS (Doc. 22).
Gastelum v. AUM Hospitality Ventures LLSo. 18-cv-00104-PHX-GMS

Dated this 25th day of May, 2018.

Honorable G. Murra Snow
United States District Jue

-22.-




