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5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Kole Akinola, No. CV-17-02975-PHX-DJH
10 Petitioner, ORDER
11) .
12| Kris Kline, et al.,
13 Regondents.
14
15 This matter is before the Court dhe Report and Recommendation (“R&R’))
16|| issued by United States Magiate John Z. Boyle (Doc. 18 Respondents’ Motion to
17|l Dismiss and/or Transfer Venue to the DistoEtNew Jersey. (Dod3). Petitioner filed
18|l his Petition for Writ of Habeas Corpus pursuem28 U.S.C. § 2254n August 31, 2017
19| (Doc. 1). Respondents filettheir Motion to Dismiss orDctober 3, 2017. The R&R
20|l recommends granting the Motion to Dissithe Petition. Petitioner has filed gn
21| Objection to the Report and Recommenmat{Doc. 20). Respondents have filed|a
22| response to Petitioner's Objection (Doc.).23Petitioner also filed a supplemental
23| objection to the R&R (Doc. 31and a “Traverse” to the Rpondents’ Response (Dog.
24| 24). The Court will strike bbt of those filings as beingon-compliant with the Local
25|l Rules?
26| * petitioner filed a sixteen-page objectiordam seven-page “Supplemental Objectiop”
27| S0 Ted & Srraverser i ?é"sp""%%%“éa%’r}é%?éﬁvéﬁﬁéﬁ?é‘*dsgp*?'f f'féc‘?é?’%%')‘?”wﬂ&,e
28| Ty wore fled without Jeave of the coun Vidiston of LRGw 7.2(e)3), thead .
pleadings will be stricken from the record.
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Petitioner, who is awaiting meoval to Nigeria, assertsis detention period has
been longer than what is reasonable #metefore that he is entitled a bond heari
pursuant to 8 U.S.C. § 1226(a). (Doc. 1An order was issuetbr Petitioner to be

removed from the countr Petitioner filed a Petition for Reew (“PFR”) of that decision

in the Ninth Circuit Court of Appeals, whicautomatically stayed Petitioner’s removal.

The present Petition followed.

Respondents’ Motion to Dismiss argutmt the Petition is duplicative of ¢
Petition filed by Petitioner in the Distriadf New Jersey. (Bc. 13). Moreover,
subsequent to the filing of é¢hMotion to Dismiss, the NihtCircuit denied the PFR ang
vacated the stay of Petitioner's removal.o¢D17-1 at 15). Based on this ruling, th
R&R found that the Petitionerarguments are moot. Atidnally, the R&R found that
all of the claims in the Petition aceiplicative to the New Jersey PetitiorAccordingly,
the Magistrate Judge recommeitlds Motion to Dismiss be gramte (Doc. 19 at 6). For
reasons stated below, the Court will adthg recommendation of the Magistrate Jud
and grant Respondents’ Motion to Dismiss.

l. Background

Petitioner, a citizen of Nigeria, was coneidtin state court in New Jersey on Aprii

13, 2000, and was sentencedatterm of ten years imprisonment. (Doc. 13-1 at 1).

July 12, 2010, an immigrain judge ordered Petitioner to bemoved from the United
States. Ifd.) On April 27, 2011, Petiner was arrested on fedécriminal charges and
was detained pending trial.ld() This detention forms theasis for the Petition. The
R&R summarizes the remainder of the procatibackground of the case, including h
cases from the immigration court, the Disttrof New Jersey, and the Third and Nint

Circuit Court of Appeal$. (Doc. 27 at 1-3). The Court therefore finds it unnecessar

2 Respondents’ Motion to Disss was filed one-week prior the Ninth Circuit vacating
the stay of the removal order.

* Importantly, the R&R discusses the New @gr®istrict Court’s decision to deny thg

Petitioner’s original Petition in that Districstating that “were it not for Petitioner's

eleventh hour motion for aast with the Ninth Circuitwhich provided him with a
temporary and now vacatedagtof removal, Petitioner wibd have been removed ir
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repeat the same information here. rtwver, Petitioner has not objected to tf
information in the bekground section.See Thomas v. Ard74 U.S. 140, 149 (1989
(The relevant provision of the Federal Magités Act, 28 U.S.G8 636(b)(1)(C), “does
not on its face require grreview at all . . . of any issuthat is not the subject of ai
objection.”).

lI.  Analysis

The district judge “shall make a de nogletermination of thse portions of the

report or specified proposed findings ocammendations to which objection is made.
28 U.S.C. 8 636(b)(1)(C)see alsoFed.R.Civ.P. 72(b)(3) (“The district judge mus

determine de novo any part of the magistjadge’s disposition that has been proper

objected to0.”);U.S. v. Reyna-Tapié828 F.3d 1114, 1121 (9th Cir. 2003)(same). T
judge “may accept, reject, or modify, imhole or in part, the findings or
recommendations made by the magistratege.” 28 U.S.C. § 636(b)(1)(C)
Fed.R.Civ.P. 72(b)(3).

Respondents argue, in their reply tditRaner's objection tothe R&R, that the
Ninth Circuit decision to vacate his stay r@moval renders Petitioner’'s claims mog
(Doc. 23). Respondents also move to dssirthe Petition on thground that it is
duplicative of the petitioniled by Petitioner in the Digtt of New Jersey.

A. Petitioner’s Claims are Moot

When a stay of a removal order is liftdy the appellate court, the order (¢
removal becomes administratively final atite statute governinghe detention of a
petitioner shifts from 8 U.S.C. § 1226, andsisbsequently governed by 8 U.S.C.
1231(a). See Casas-Castrillon Rep’t of Homeland Sec535 F.3d 942, 947 (9th Cir
2008) (“If an alien has filed a petition for reviemith [the circuit] court and received &
judicial stay of removal, the ‘removal ped’ under § 1231(a) dsenot begin until [the]
court ‘denies the petition and withdrawsetistay of removal.””). Moreover, a cas

becomes moot when it no longer satisfies Aetitl standing requirements. “This case

August [2017],” and would no longée in custody. (Doc. 19 at 4).
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or-controversy requirement sukts through all stages of federal judicial proceedin

trial and appellate.Lewis v. Continental Bank Carp194 U.S. 472, 477-478 (1990).
Before this Court, Petitioner asserts that he was detainedaptr® 8 U.S.C. §

1226(a). (Doc. 1 at 7). ThetRion seeks habeas relief baggdthe stay of removal that

was issued by the Ninth Circuit, arguing tieg “prolonged detention in excess of s

months” entitles him to a bond determinatiorafreg. (Doc. 1 at 7). At the time the

Petition was filed in this Court, the PFR and #tay of removal before the Ninth Circu
were the only pending mattejisstifying detentio pursuant to 8 U.E. § 1226(a). As
discussed above, the Ninth Circuit vacated stay of removal on October 11, 201
finding that it lacked jurisdioon over the Petition. (Doc. 1 When the Ninth Circuit
denied the PFR and lifted the stay of the removal order, the order of removal bg

administratively final, and Petitioner was tanger being held pauant to 8 U.S.C. 8

1226(a), but rather 1231(a)See Casas-Castrillgrb35 F.3d at 94. The Court can no

longer grant the relief Petitioner sesefgursuant to 8 U.S.C. § 1226(a&fee Lewis494
U.S. at 477-478. Therefore, Petitioner’s clafmsrelief based on his detention under
U.S.C. 8§ 1226(a) are moand the Court will adopt thR&R and grant Respondents
Motion to Dismiss the Petition.

B. Petition is Duplicative

Having found that the Petition is mootgtiCourt need not address the issue
duplicative petitions, but will briefly discussetlissue. As an additional and independs
ground for adopting the R&R, the Petition is@buplicative to the Petition filed in New
Jersey.

Federal courts “retairbroad powers to prevenduplicative or unnecessary
litigation.” Slack v. McDanigl529 U.S. 473, 478 (2000)'A suit is duplicative if the
claims, parties, and available relief do ngngicantly differ between the two actions.
iIStar RC Paradise ValleyLC v. Five Star DeyNo. CV-10-2191- PKH-GMS, 2011 WL
4852293, at *8 (D. Ariz. Oct. 13, 2011) (quotiBgrapind v. Reno/2 F. Supp. 2d 1132,
1145 (E.D. Cal.1999) (internal citation omdje Where a petitiondiles more than one
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suit in more than one distriatith similar claims, parte and relief, “the court hasg
discretion to abate or dismiss the second actidd.;’ see also Alltrade, Inc. v. Uniweld
Products, Ing. 946 F.2d 622, 625 {® Cir. 1991) (citingPacesetter Systems, Inc.
Medtronic, Inc.,678 F.2d 93, 95 (9tiCir. 1982) (holding dismissal is proper “when
complaint involvirg the same parties and issues leready been filed in anothe
district”)).

The R&R found that the claas in the Petition (that Hebner’s detention has beer
overlong and that he is entitledielease) are substantivelyeidical to the allegations in
the New Jersey Petition (thattRener’'s “detention has beconmverlong and that he is
therefore entitled to release from immigratiotetition.”). (Doc. 19 at 6). In oppositior

to the R&R, Petitioner filed tw®bjections. In those objeons, Petitioner asserts that

U.S.C. § 1226(a) governs his New Jersey easepposed to 8 UG. § 1231(a), because

the Third Circuit has entered an order stgyhis removal basedn an appeal from the

District of New Jersey. Therefore, he argubkat the two caseseanot duplicative, as

two different statutes are currently in effecAlternatively, Petitbner argues that he is

entitled to a bond hearing und® U.S.C. § 1226(a), pursuaat Ninth Circuit case law.
See Rodriguez v. Robbi@)4 F.3d 1060 (9th Cir. 2015However, this argument is no
persuasive to the Court &odriquezhas been overturned by the Supreme Cote
Jennings v. RodrigueA38 S. Ct. 830, 847, 200 IEd. 2d 122 (2018)holding that
individuals detained under8.S.C. § 1226(a) are not entdl¢o periodic bond hearings
while detained).

The Court finds that the @ims in the Petition are substively identical to the

allegations in the New Jersey Petition and therefore that the Petition before this C

duplicative. Additionally, agxplained above, Petitionerns longer being held pursuant

to 8 U.S.C. § 1226(a), and therefore his Retigeeking relief under thatatute is moot.

Moreover, even if Petitioner’s tention were still governed I U.S.C. § 1226(a), as h¢

argues, the Supreme Court has held thatirtksta held pursuant to § 1226(a) are n
entitled to bond hearingdd.
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[ll.  Conclusion

For the foregoing reasons, and after conductidg aovareview of the Magistrate
Judge’s determinations, the Court agrees whth Magistrate Judge and concludes th
Petitioner’s grounds for relief @aboth moot anduplicative.

Accordingly,

IT IS ORDERED that Magistrate Judge Boyles’ R&R (Doc. 19pixeptedand

adopted Petitioner's Objection®oc. 20) are overruled.
IT IS FURTHER ORDERED that the Petition for Writ of Habeas Corpu

pursuant to 28 U.S.C. § 2254 (Doc. ljeniedanddismissed with prejudice

IT IS FURTHER ORDERED that Respondents’ Motiaim Dismiss (Doc. 13) is
GRANTED.

IT IS FURTHER ORDERED that Respondents’ Matn Transfer Venue to the
District of New Jersey (Doc. 13) BENIED.

IT IS FURTHER ORDERED the Motion (Doc. 18) iDENIED.

IT IS FURTHER ORDERED that Petitioner's Supplemental Objection (Do
21) is hereby strickn from the record.

IT IS FURTHER ORDERED that Petitioner's Traverse (Doc. 24) is herel
stricken from the record.

IT IS FURTHER ORDERED that Petitioner's Motion fioStatus Inquiry (Doc.
28) isDENIED as moot.

IT IS FURTHER ORDERED that Petitioner's Motionto Expedite Judgment
(Doc. 28) isDENIED as moot.

IT IS FURTHER ORDERED that pursuant to Rule {d) of the Rules Governing
Section 2254 Cases, ar@ficate of Appealability and leave to procéadorma pauperis
on appeal aréenied because dismissal of the Petitiorjustified by a phin procedural
bar and jurists of reason would not find flw®cedural ruling delable, and Petitioner
has not made a substahshowing of the deniadf a constitutional right.
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IT IS FINALLY ORDERED that the Clerk of Court glfl terminate this action
and enter judgment accordingly.
Dated this 22nd day of June, 2018.
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AHoénorablé Dlagé J. I?dmetevva/
United States District Jue




