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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Chad Kim, et al., No. CV-17-03031-PHX-DLR
Plaintiffs, ORDER
V.

Zuzanna A Czerny, et al.,

Defendants.

At issue is Defendants Zuzanna andgeli@ena Czerny's motn for judgment on
the pleadings, which is fully briefed. (Dod=2, 14, 15.) For theollowing reasons, the
motion is denied.
|. Background

Plaintiffs Chad and Danae Kim, who adew Mexico residents, allege that the
were injured in an automdé accident that occurred alanuary 13, 2015 in Tempe
Arizona. They claim that the accident was caused by Defendants, who are At
residents.

Plaintiffs initially and timely filed suitagainst Defendants in New Mexico stal
court in November 2016. Defendants weerved and the Ne Mexico action was
removed to the United States District Court thee District of NewMexico. Eventually,
the New Mexico action was dismissed withowgjpdice after the district court conclude

that it lacked personal jurisdion over Defendants. Plaintiffs then filed this action (
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September 6, 2017, alleging that the timiipng and diligent prosecution of their New
Mexico action equitably tolled the two-yeatatute of limitations for personal injury
actions in Arizona. A.R.S. § 12-542(1).
Il. Legal Standard

A motion for judgment orthe pleadings under Federal Rule of Civil Procedt
12(c) "is properly granted when, taking #fle allegations in the non-moving party
pleadings as true, the moving partyerdtitled to judgment as a matter of lawFajardo
v. Cty. of L.A., 179 F.3d 698, 699 (91Gir. 1999). "Rule 12(c) ifunctionally identical’
to Rule 12(b)(6) and . . . 'tteame standard of reviewp@ies to motionsrought under
either rule." Cafasso v. Gen. Dynamics C4 Sys., 637 F.3d 1047, 1054.4 (9th Cir. 2011)
(quotingDworkin v. Hustler Magazine Inc., 867 F.2d 1188, 1192 ® Cir. 1989)). Thus,

a motion for judgment on the pleadings shoultlbegranted if the coplaint is based on

ire

S

a cognizable legal theory and contains "suffitkactual matter, accepted as true, to state

a claim to relief that iplausible on its face.'Ashcroft v. Igbal, 556 U.S. 662, 678 (2009
(internal quotation magkand citation omitted).
[11. Discussion

Defendants argue Plaintiffs' complaintka a cognizable legal theory because
was filed outside the limitations period. PIl#iis concede that this action was filed mor
than two years after the accident, but contidwad limitations periodvas tolled as a result
of the timely New Mexico action pursuant £o0R.S. 8§ 12-504(A), Arizona's "savings
statute."

The savings statute provides, in relevant part:

If an action is commencedithin the time limited for the
action, and the action is termated in any manner other than

by abatement, voluntary dismissal, dismissal for lack of
prosecution or a final judgment on the merits, the plaintiff, or

a successor or personal representative, may commence a new
action for the same cause after the expiration of the time so
limited and within six monthafter such termination.

A.R.S. 8 12-504(A). Relief under the vs®mys statute is discretionary. Whe

determining whether a plainti$hould be permitted to refile:
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the court should ascertainvhether the plaintiff acted
reasonably and in good faith, ather he prosecuted his case
diligently and vigorouy, whether a procedural impediment
exists which affects his abilityo file a second action, and
whether either partwill be substantially prejudiced. . . . The
burden is on the plaintiff to present the particular
circumstances that justify relief under 8 12-504.

Jepson v. New, 792 P.2d 728, 735 (Ariz. 1990) (@mbhal quotation andtation omitted).

Here, it is undisputed that: (1) Plaintifisely filed their personal injury action in

New Mexico, (2) the New Mexico action wassmissed without prejudice for lack of

personal jurisdiction, and (3) Plaintiffs commeed this action fothe same cause afte
the expiration of the limitations period bwithin six months after their New Mexicg
action was dismissed. Plaintiffs therefaneet all the requirements of the statutas
for the discretionary factors, there is nagggestion that Plaintiffs failed to diligently
prosecute their case in New Mexico. Defaridainstead argue that Plaintiffs had r
good faith basis for believing the action cob&lmaintained in Newlexico, and that the
resulting delay has caused preaadbecause the parties' andnesses' memories likely
have diminished in the time that has pasg@bc. 15 at 2-3.) The Court disagrees.

First, the Court is not persuaded thatiRtffs had no goodaith basis for filing
their lawsuit in New Mexico Simply because Defendanare not residents of New
Mexico does not mean that Plaintiffs counlot have reasonably leved that Defendants
had other sufficient minimum contacts withwWlexico to confer pesonal jurisdiction.
Moreover, Plaintiffs have also named Pexsive Insurance Company as a defenda
and they might reasonably habelieved that Progressivesntacts with New Mexico
were sufficient to matain the suit.

Second, this action was filed approxinhatevo years and seven months after tf

accident. The Court doubts ththe extra seven months harendered memories of the

accident unreliable, especially whenetiNew Mexico action was timely filed ang

! Defendants argue that the statute tgbanot operate to pride relief from the

statute of limitations where a case is dssaed from one federal court and filed in

another.” éDoc. 15 at 2-3.Nothing in the statute, however, imposes such a limitati
and Defendants cite no legal aottity supporting their argument.
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diligently litigated and the grties were therefore presumaliking steps to preserve
evidence of the incident.
V. Conclusion

For these reasons, the Court concludes ttiiataction is tnely by operation of
Arizona's savings statute.

IT 1S ORDERED that Defendants' motion forggment on the pleadings (Dog.
12) isDENIED.

Dated this 27th dagf December, 2017.
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