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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Madison Alley Tranportation & Logistic§ No. CV-17-03038-PHX-SMB
Incorporated,
ORDER

Plaintiff,
V.
Western Truck Insurance Company, et al.

Defendants.

At issue is Defendants Western Truokurance Company (“Western Truck”) and

Robert Dion’s (“Mr. Dion”) (collectively,'Defendants”) Motion for Summary Judgmer
(Doc. 73, “Mot.”). Defendants also submitted a Statement of Facts. (Doc. 74, “DS(
Plaintiff Madison Alley Transportation and Lagics Inc. (“Madison Alley” or “Plaintiff”)

submitted a Response to the Motion (Doc.“&gsp.”), along with a Separate Stateme

of Facts (Doc. 81, “PSOF”) and a Contravweg Statement of Facts (Doc. 82, “CSOF”).

Defendants submitted a ReplyRtaintiff's Response. (Doc. 83Reply”). Plaintiff alleges
Defendants did not properly brekinsurance for its warehousePhoenix. Plaintiff alleges
five claims: (1) Negligence/lnsurance Produbtalpractice; (2) Breach of Contract; (3
Breach of the Covenant of Good Faith drair Dealing; (4) Negligent Training anc
Supervision; and (5) ReasonaBlgpectations. For the reasahst follow, the Court will
grant summary judgment on the counts arisig of contract—counts one, three, ar

five—but deny summary judgment on tloet claims—counts one and four.
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l. Background
Plaintiff operates a business that stores@delivers goods for large retail merchant
(PSOF 1 2). Mindi Peters (“MPeters”) has an ownership irgst in Madison Alley, and
Jeff Owen (“Mr. Owen”) runs the day-to-dayeyptions. (PSOF 1 8} In June 2015,
Plaintiff moved its warehouse operationsnirddew York to Phoenix, Arizona. (PSOF
5). As part of the move, Pldiff agreed to a lease for an329 square foot warehouse fqg
$5,247.27 per month. (PSOF 1 6-7). Thedeaguired Plaintiff to obtain insurance fa
the property. (PSOF | 8). The dispute thahds this case tdhe Court is whether

Defendants procured insu@as requested by Plaintiff.
In early June 2016, a sublessee of Pldiodused a flood in the warehouse. (PS(

19 76—-78). The flood damaged tilson Alley’s business property along with Ms. Pete

and Mr. Owen'’s personal property and stopptatlison Alley from operating for about

five months. (PSOF 11 79, 81-85). For dgasafrom the flood, Madison Alley entere
into a settlement with its sugssee’s insurer for $456,000.

Prior to the flood, Plaintiff contends M@wen instructed Defendants to procure
policy that complied with the requiremerds the lease. (PSOF {1 8-9). Among oth
things, the lease required $2rfllion in general liability coveage and insurance for “thg
loss of the full rental . . for one year.” (DS® | 13; PSOF {8-11; CSOF | 13).
Defendants procured a policyittv$3 million in general liaitity coverage and $20,000 in
business income coverage. (DSOF { 5). Theserage amounts represented annual lim
but Mr. Owen alleges he interpreted tH20,000 as weekly owerage based on &
conversation he had with Mr. Dion. (PSOF .28 that alleged conversation, Mr. Diol
told Mr. Owen thatbusiness income insurance was calculated “by the week,” and
Owen told Mr. Dion that Madison Alley gerates at least $20,000 in revenue per we
(I1d.).

Plaintiff also believes Defendants failedotmcure adequate insurance because tt
did not disclose material teeof the policy, including a aasurance provision for busines

income coverage and a “business inconreed value clause(PSOF 11 11, 53-54). The
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business income agreed valclause required a financial wsheet to determine tota

exposure to the insured.3PF Y 54, 58). The landlord also required a business incpme

worksheet that Mr. Owen forwarded to NDion, but Mr. Dion did not complete. (PSOI

19 55-58). Furthermore, the $20,000 busiressme coverage would not cover a fu|

year’s rental as required by the lease. (P§Q@¥. Plaintiff also beges it could not have

learned of the policy’s deficiencies until after the accident, because Defendants sentja cc

of the policy to the wrongddress. (PSOF Y 62—-63).

Defendants argue that in the context ddififf's request for insurance, Plaintifi
only instructed Mr. Dion to fid the cheapest amount of buss@terruption coverage that
would satisfy Madison Alley’s landlord andetipolicy clearly shows that Madison Alley
was paying annual premiurf@ annual coverage limits. @DF 1 12, 14). In Defendants
view, the landlord let Madison Alley movetinthe warehouse, sthey sufficiently

performed to the standard of care. (DSOF | 4). Theyaatpee they have no obligation t

A=)

advise insureds about the appropriateneisanf coverage, (Mot. at 10), and Mr. Dion did

not agree to fill out the financial worksheats could he have becabke did not have the

required expertise and Madison Alley had het operating long enough to have the

required information, (DSOF |1 27-28, 34-35).
I[I. Legal Standard

Summary judgment is appropriate whehéfte is no genuine dispute as to any

A4

material fact and the movant is entitled to jodont as a matter of law.” Fed. R. Civ. P.
56(a). A material fact is any factual issuattmight affect the outcome of the case under
the governing substantive landerson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)
A dispute about a fact is “genuine” if thei@ence is such that reasonable jury could
return a verdict for the nonmoving partg. “A party asserting that a fact cannot be or|is
genuinely disputed must support the assertion.hyciting to particular parts of materials
in the record” or by “showinghat materials cited do nottablish the absence or presenge
of a genuine dispute, or that an advepsety cannot produce admissible evidence |to
support the fact.” Fed. R. Cif?. 56(c)(1)(A), (B). The courieed only consider the cited
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materials, but it may also considery other materials in the recofd. 56(c)(3). Summary

judgment may also be entered “against a party who fails to mslkevang sufficient to

establish the existence of aemlent essential to that padyase, and on which that party

will bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986),

Initially, the movant bears the burden ofrdnstrating to the Court the basis for the

motion and “identifying those portions ohf record] which it believes demonstrate the

absence of a genuine igsof material fact.1d. at 323. If the movarfails to carry its initial

burden, the nonmovant neredt produce anythingNissan Fire & Marine Ins. Co. v. Fritz
Cos, 210 F.3d 1099, 1102—@8th Cir. 2000). If the movamheets its initial responsibility,
the burden then #is to the nonmovant to establighe existence of a genuine issue

material fact.Id. at 1103. The nonmovant need notabish a material issue of fac
conclusively in its favor, but it “must do m® than simply showhat there is some
metaphysical doubt as to the material fadiédtsushita Elec. Indus. Co. v. Zenith Rad
Corp,, 475 U.S. 574, 586 (1986). The nonmovatiare assertions, standing alone, g
insufficient to create a material issue attf and defeat a motion for summary judgme
Liberty Lobby 477 U.S. at 247-48. “Ithe evidence is merelgolorable, or is not
significantly probative, summgarjudgment may be grantedlt. at 249-50 (citations

omitted). However, in the summaydgment context, the Court believes the nonmovar

evidence,d. at 255, and construes all disputed daict the light most favorable to the

nonmoving partyEllison v. Robertsgn357 F.3d 1072, 1075 (9th Cir. 2004). If “th
evidence yields conflicting inferences [regagd material facts]summary judgment is
improper, and the action must proceed to tr@Connor v. Boeing N. Am., In811 F.3d
1139, 1150 (9tiCir. 2002).

1.  Analysis

1. Plaintiff's Contract Claims

Defendants assert, and the Court agreex, ttiey cannot be liable for breach ¢

contract (Count 2), breach of the covenahgood faith and faidealing (Count 3), or
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reasonable expectations (Count 5) becauseetls no contract between Defendants gand
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Plaintiff. Further, if there is a contract, the olastill sounds in tortather than contract
because Defendants were hiregtovide professional servicest oral argument, Plaintiff

said the contract was partially verbal andipdy written, but admitted the contract claim

[72)

were brought as an “alternatitreeory.” Plaintiff specifically paits to a June 9, 2015, letter
sent by Defendants that promised “[ijr@nce marketing services, administration pf
policies, support services to you regarding this insurancepiied risk management
consultation.” (PSOF { 25) (emphasis added Baintiff). The Court agrees with
Defendants.

A contract requires “an offer, an aptance, consideration, and sufficient
specification of terms so that obligans involved can be ascertaine&-Line Builders,
Inc. v. First Federal Sav. & Loan Ass'677 P.2d 1317, 1320 (4&riCt. App. 1983). Even
viewing the facts in the light most favoralite Plaintiff, the Court is unable to ascertain
specific terms in order to termine the obligations invobd. For example, the lettef
Plaintiff points to was annsurance quote. It may haygomised risk managemen
consultation by Western Truck, but not wittoegh specificity that the Court can ascertJ:n
the obligations involved. Plaiiff does not even allege MOwen asked Mr. Dion for &
specific amount or gave an acceptable rangausiness income coverage that he wanted
or needed. Instead, he merely alleges that “[n]eitheCW/en nor any other representatie
of [Madison Alley] told Mr. Dion that [Mdison Alley] wanted $20,000 for [businegs
income].” (PSOF | 48). Again, this allegatidoes not provide the Court with enough
information to ascertaithe obligations involved in an alleged contract.

Additionally, the Court is persuaded by the Defendants that to the extent therg we
a contract, the dispute still “arises out ofttdecause it would have been a contract for
professional services. When a contractualtiiahip gives “rise t@ duty to perform in
accordance with a certain standard of cars, ldgally imposed duty exists separate apd
apart from the contract givg rise to the duty.Lewin v. Miller Wagner & Co., Ltgd725
P.2d 736, 743 (Ariz. Ct. App. 1986). In Arizona, insurance brokers have a legally impose

duty to perform with a certain standardaaire: “An insurance agent owes a duty to the
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insured to exercise reasonable care, skill aligedce in carrying outhe agent’s duties in
procuring insurance.Darner Motor Sales, Inc. v. Univ. Underwriters Ins. (882 P.2d
388, 402 (Ariz. 1984) (quotinguality Furniture v. Hay 595 P.2d 1066, 1068
(Haw. 1979)). Failing to comply ith this standard of care is “a breach of the legal di
imposed and is not an action ‘arising outoftract’ under A.R.S. § 12-341.01(Aléwin
725 P.2d at 743.

Here, Defendants acted as an insurance bifoké&taintiff. This gave rise to a duty

to perform to a certain standaoél care. Breaching that stamdaof care is an action that

sounds in tort, not contract. Therefore, Defamd cannot be liable for breach of contrg
or the implied covenant of good faith and fair dealing.
Additionally, the doctrine afeasonable expectations is not applicable here. Plail
brought a claim under “reasonableectations,” but such a causf action does not exist
Rather, it is a rule of constructioBee Crawford v. Ranger Ins. C653 F.2d 1248, 1251
(9th Cir. 1981)Frutiger v. USAA Gen. Indem. Cdlo. CV18-00547-AX-JJT, 2019 WL
2232524, at *3 (D. Ae. May 23, 2019)The reasonable expectations doctrine provides

relief “from certain standardized clausesagfreements which had not been negotiat

providing they were clauses which, ‘becausthefnature of the enterprise, customers wi

not be expected to read and over whigythave no real power of negotiatiorGordinier
v. Aetna Cas. & Sur. Co742 P.2d 277, 283 (. 1987) (quotingDarner, 682 P.2d at
399). Courts use the doctrine to “refusdoecement even to @mbiguous boilerplate
terms.” Id. The term at issue here—the busi®i@ncome cap—is not an unnegotiate
boilerplate term. Therefore,aldoctrine of reasonable expaodns does not provide relief
Accordingly, the Court will grant summary judgment on breach of contract claim
(Count 2), the breach of the covenant of géaith and fair dealing claim (Count 3), an
reasonable expectations (Count 5).

2. Plaintiff's Negligence Claims

To establish a negligence atai Plaintiff must prove: (LDefendants had a duty tq

conform to a certain stand ofrea (2) they breachetthat standard of care; (3) the breag
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caused an injury to Plaintiff;na (4) Plaintiff has actual damagé&zipson v. Kaseyl50
P.3d 228, 230 (Ariz. 2007). A duexists when a relationship between parties is “such |
the defendant was under an ohlign to use some care to avoid or prevent injury to
plaintiff.” Markowitz v. Ariz. Parks Bd.706 P.2d 364, 367 (Ariz. 1985). The Arizon
Supreme Court has recognizedithn insurance broker has aydigtan insured to “exercisg
reasonable care, skill and diligence inrrgeng out the agent'duties in procuring
insurance.”Darner, 682 P.2d at 402 (quotinQuality Furniture 595 P.2d at 1068).
Insurance agents have a resploiti/ “to exercise that dege of care ordinarily to be
expected from others in their professiolal.”at 403;see BNCCORP, Inc. v. HUB Int’l Lid.
400 P.3d 157, 165 (Azi Ct. App. 2017) BNCCORP IT) (“[T]he defaultrule in Arizona

is that a broker who agrees @btain insurance for a client owes a duty to the client
exercise reasonable care, sldlhd diligence in so doing.”jinternal quotation marks
omitted);accord Fink v. Brown & Bswn Program Ins. Serv. IndNo. CV-17-03869-PHX-

DLR, 2018 WL 1744999, at *fD. Ariz. Apr. 11, 2018).

Defendants argue that this duty does nolukdie an obligation to advise insured
about the adequacy appropriateness of the insurance cage they purchase. They rel
on BNCCORRP lIfor this argument. In their view, éhArizona Court of Appeals held as
matter of law that insuranceegs do not have a duty to identify clients’ needs and ad\
them appropriately because itakents’ responsibility to dermine appropriate coverags
and advise the agent of their needs. Somewbiatusingly, Defendants rely on the trig
court order inBNCCORPand not the Arizona Court of Appeals opiniddompare
BNCCORP, Inc. v. HUB Int'l LtdNo. CV 2012-014329, 201Ariz. Super. LEXIS 660,
at *20 (Ariz. Super. Ct. June 30, 2015) (“BNCCORPWI)h BNCCORP 1] 400 P.3d 157.
The court of appeals opiniomowever, makes clear that a detists between an insuranc
broker and a client, and theesgtion before them was the appropriate standard of care
not whether a broker has a duty to an insuBMICCORP [} 400 P.3d at 165ee also
Fink, 2018 WL 174499, at *3.

“Questions as to the applicable stamdaf care are for the trier of factid. The
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standard of care in these types of cases ismwgersal, but “an applicable standard shod
be determined on a case-by-case basis, amasidentiary determination that may requi

proof in the form of expert testimony at triald. In BNCCORP 1] the Court of Appeals

affirmed the trial court’s finding that the brakéhad the dutyto exercise the degree of

care, skill, and diligence normalgxercised by similarly situadl insurance brokers having
the information provided to [broker] by [insueddvising about coverage, and taking in
account [insured’s] directions, includingetinequest to match expiring coveragdd.”at

165. The panel determined the trial courtisdfing, made in the context of a bench tri

adequately complied witBarners default rule that an gurance agent owes a duty to

exercise reasonable care, skihd diligence in procuring insance coverage and took intg
accountDarner's directive to set the applicable stiard of care on a case-by-case bag
Id. at 166;seeDarner, 682 P.2d at 402—03ge also Fink2018 WL 1744999, at *3 (“In
BNCCORP[II], the appeals court credited the triaudés factual finding . . . that the
applicable standard of careddiot require the insurance agém‘inform [insureds] about
optional coverage that migle available™) (quotingBNCCORP 1} 400 P.3d at 166).
Contrary to Defendants’ contentidBNCCORP lldoes not stand for the proposition th
that brokers never have an obligation ddvise insureds about the adequacy
appropriateness of their coverage. Instead, itregééd that the applicable standard of cg
is for the trier of fact to decide.

Defendants’ urging the Coud consider the “contextf how Plaintiff requested
insurance is also unpersuasilreleed, it is the context of PHiff's request that is exactly
what the parties are disputing. Plaint#fieges Mr. Owen told Mr. Dion he wante

insurance that complied withe warehouse lease agreem#frt. Owen sent Mr. Dion the

lease and other documents and claims Pion informed him that business incomge

coverage is calculated by the week. Defendangsie Plaintiff merely directed them tg
procure coverage that allowed Madison ®ll® move into the warehouse, and th
Madison Alley should have realized theyre/@inderinsured because the policy was cle

Both parties support their contentions with admissible evidence. Therefore, the Cour
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there is a genuine dispute as to the maltéacts and the couwill deny Defendants’
motion concerning the negligence claim (Count 1).

Additionally, Defendants’ only argument & why Plaintiff’'s negligent hiring,

training and supervision claim (Count 4) fadsbecause an employer cannot be found

liable under that claim unless its employmmsnmitted a tort. (Mot. at 11). Because tf
Court finds a material dispute of fact asthe underlying tort claim, the Court will alsq
deny Defendant’s motion for summary judgmeagarding Plaintiff'snegligent hiring,
training, and supervision claim.
3. Damages
Defendants further request this Court toitithe amount of damages to “the less
of actual damages and the amatietjury determines Mr. Dioshouldhave procured” and
“that those total damages then be offsethey$456,000 settlemebétween Fully Loaded
and Madison Alley.” (Mot. at 16) (emphasis original). The Court finds this reques
premature and will deny it withéyprejudice. Because the Cowoncludes that that the
negligence claims shoulgb to a jury, the sue of whether to limit damages will depen
on the jury’s determinations as to whetH@efendants are liable in the first placs
Defendants may renew their request at nagmeropriate point of this proceeding.
V. Conclusion
Material issues of fact exist concerningether Defendants breached the applica
standard of care. Plaintiff’'s contract claist®uld be dismissed t&use the wrong alleged
does not arise out of contract and Plaintifflegéd contract lacks spécity. Accordingly,
IT IS ORDERED granting in part and denying ipart Defendants’ Motion for
Summary Judgment (Doc. 73):

1. Defendants’ Motion for Summary JudgmentGRANTED IN PART. It is
granted as to the Breach of Contractralé&Count 2), the Breach of the Covena
of Good Faith and Fair Dealing claim (Count 3), and Reasonable Expectd
(Count 5);

2. Defendants’ Motion for Summary JudgmenDENIED IN PART. It is denied
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as to the Negligencesdnrance Producer Malpractice claim (Count 1) and
Negligent Training and Supasion claim (Count 4).

3. Defendants’ request to limit and offset damagdé3asIl ED without prejudice.

Dated this 10th day of July, 2019.

onorable Susan M. Brnovich
United States District Judge
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