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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Thomas Clark, No. CV-17-03105-PHX-DGC (ESW)
Petitioner, ORDER
VS.

Charles L. Ryan, Director of the Arizona
Department of Corrections; and the
Attorney General of the State of Arizona,

Respondents.

Thomas Clark is confined in Arizona sgirison. He hasléd a petition for writ
of habeas corpus pursuant2® U.S.C. § 2254. Docs. 19. Magistrate Judge Eilee]
Willett issued a report recommendi that the petition be dismissed (“R&R”). Doc. 3!
Clark filed an objection. Doc. 40. Forasons stated below, the Court will accept t
R&R and dismiss the petition.

l. Background.

Clark was indicted in state court anultiple assault chges in May 2015.
Doc. 29-1 at 4-7. He pled guilty to grgqvated assault with dangerous weapon an
attempted sexual assault and was seeito fifteen years in prisond. at 18-25, 43-49.

In March 2017, Clark filed a petition f@ost-conviction relief (“PCR”) pursuant
to Rule 32 of the Arizona Rules of Crimin@dtocedure. Doc. 29-dt 5-38. The state
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opposed the petitionld. at 42-59. Clark replied in the form of a Rule 32.9(a) motion for
review. See idat 61-81. The trial court found th@tark failed to raise a colorable claim
and summarily dismissed the petitipursuant t&Rule 32.6(c).Id. at 85! Clark did not
seek appellate review murant to Rule 32.9(c)SeeDoc. 19 at 2-3.

Clark initiated this federal habeas prodegdin September 2017Doc. 1. His

amended petition asserts ineffective asscgaaf counsel, prosecutorial miscondug

—+

double jeopardy, and dysocess claims. Doc. 19. dige Willett recommends that thg

U

petition be dismissed because the clainespaocedurally defaulted. Doc. 39.
Il. R&R Standard of Review.

This Court “may accept, reject, or modifyn whole or in part, the findings of
recommendations made by the gisrate judge.” 28 U.S.G8 636(b)(1). The Court
“must review the magistrate judge’s findsignd recommendations de novo if objection
is made, but not otherwise United States v. Reyna-Tapg28 F.3d 1114, 1121 (9th Cir
2003) (en banc). The Court is not requireddaduct “any review all . . . of any issue
that is not the subject of an objectionThomas v. Am474 U.S. 140, 149 (1985)
see als®?8 U.S.C. § 636(b)(1); BeR. Civ. P. 72(b)(3).

[ll.  Discussion.
A. The Exhaustion Requirement and Procedural Default.

It is well settled that a “state poiser must normally exhiat available state

remedies before a writ of habeas cormen be granted by the federal courts.
Duckworth v. Serrano454 U.S. 1, 3 (1981kee Picard v. Connpd04 U.S. 270, 275

! Rule 32.6 was amended on January 1.820The summary dismissal procedufe
for non-colorable PCR claims is now set forth in Rule 32.6(d)6\?e$tate v. Conde
No. 2 CA-CR 2017-0326-PR, 20¥8L 300275, at *3Ariz. Ct. App. Jan. 5, 2018).

2 Rule 32.9 governs review of deaiss on PCR petitions drprovides for both a
rehearing by the trial court and appellatgiee,. Ariz. R. Crim. P. 32.9(a), (c). AS
noted, Clark filed his motion for review pursuaatRule 32.9(a). Doc. 29-4 at 63. The
motion reasonably can be constd only as a reply brief \wen that it was filed in
response to the state’s opposition and betfoeetrial court had is®d a decision on the

etition. See id.at 42-85;see also State v. Jacksdwo. 2 CA-CR 2017-0354-PR, 2018
L 1474882, at *1 ?AI’IZ. Ct. App. Mar. 2@018) (“Rule 32.9(a)gc_)v_ern|ng|_mot|ons for
rehearing, refers only to the court’s ngion a petition for posteaiviction relief.”).
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(1971) (citingEx parte Royall 117 U.S. 241 (1886)); 28.S.C. § 2254(b)(1). That
exhaustion includes appellate remedies. A&sStpreme Court has explained: “[b]ecau
the exhaustion doctrine is desgghto give the state courts a full and fair opportunity
resolve federal constitutional claims befdh®se claims are presented to the fede
courts, we conclude that state prisoners must give the state courts one full opportu
resolve any constitutional issues by invakimne complete round of the State
established appellate review proces®’Sullivan v. Boerckel526 U.S. 838, 845 (1999)

PCR claims of “Arizona state prisoners axbausted for purposes fi@deral habeas once

the Arizona Court of Appeals has ruled on ther@&stillo v. McFadden399 F.3d 993,
998 n.3 (9th Cir. 2005) (quotin§woopes v. Subleti96 F.3d 1008, 1010 (9th Cir
1999)).

An unexhausted claim is procedurallyfaldted in a federal habeas action whe
the claim would be barred e return to state courtSee Teague v. Lané89 U.S. 288,
297-99 (1989)Beaty v. StewarB803 F.3d 975, 987 (9th C2002). A federal court mayj

review the merits of a prodarally defaulted claim if th petitioner shows cause for the

default and actual prejudiceSee Coleman v. Thompsd0l1l U.S. 722, 750 (1991)
Review is also warranted where the petition@vahthat the failure toonsider the claim
would result in a fundamentaliscarriage of justiceSee Hurles v. Ryair52 F.3d 768,
780 (9th Cir. 2014).

B. Judge Willett's R&R.

Judge Willett found Clark’s claims to hmexhausted because he did not app
the trial court’s dismissal of his PCR petitioDoc. 39 at 5-6. Because the claims wol
be denied as untimely if Clark were to rettonstate court and present them in a secd
PCR proceedingseeAriz. R. Crim. P. 32.4, Judge Walit concluded that the claims ar
now procedurally defaultedld. at 6-7. Judge Willett funer concluded that Clark ha
not shown cause and prejudice or that dmamissal of the claas would result in a
fundamental miscarriage of justickl. at 7-10.
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C. Clark’s Obijection.

Clark contends that he exhausted aldimble state remedies because the tr
court's dismissal of his petition under IRB2.6(c) and purpted denial of his
Rule 32.9(a) motion precluded him from seekingdiate review. Doc. 40 at 3-6. Thi
IS not correct.

Rule 32.9(c) provides that within 30 ddigfter the entry of the trial court’s final
decision on a petition or a motion for rehegr an aggrievegharty may petition the
appropriate appellate court for review of thecision.” Ariz. R. Crim. P. 32.9(c)(1)(A).
Pursuant to this rule, Clark clearly wastitted to seek appellate review of the tria

court's order dismissing hipetition. Neither the disissal of the petition under

Rule 32.6(c) nor the denial of the Rule 33)9fnotion affected Clark’s appellate rights

See State v. PetersoNo. 2 CA-CR 2015-0167-PR, 28 WL 4931664, at *1-2 & n.1
(Ariz. Ct. App. Aug. 18, 2015) (grantingwiew of the trial court’s orders summarily
dismissing the petition and wg@ng the motion for a reheag filed pursuant to
Rule 32.9(a));State v. Symoneité&No. 2 CA-CR 2017-0013-PR, 2017 WL 136599
at *1-2 (Ariz. Ct. App. Apr. 13, 2017) (gnéing review but denpg relief because the
trial court did not abuse itdiscretion in dismissing theetition under Rule 32.6(c)jtate
v. Taylor No. 2 CA-CR 2013-0100f8 2013 WL 1920827, atl-2 (Ariz. Ct. App.
May 8, 2013) (same)kee also State v. Sajddo. 2 CA-CR 2017-0031-PR, 2017 WI

977016, at *1 (Ariz. Ct. App. Feb. 13017) (explaining that a dismissal und¢

Rule 32.6(c) is a “final ecision” of the trial court aitemplated by Rule 32.9(c)$tate v.
Maduefig No. 2 CA-CR 2015-0160-PR, 2015 WIZ4¥786, at *1 (Ariz. Ct. App. Aug.
10, 2015) (Rule 32.9(c) “permitsview . . . of ‘the final desion of the trial court on the
petition for post-conviction relief or the motion for rehearing’ filed pursuant
Rule 32.9(a)").

Judge Willett correctly found that Clark’sagins are now procedally defaulted.
Doc. 39 at 5. Clark has ndt@vn cause for the default. K&ims that he did not know

he could appeal under Rule 32 (Doc. 195§t but his ignorance is not an objectiV
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external factor that establishes causgee Schneider v. McDaniél74 F.3d 1144, 1154
(9th Cir. 2012) (“[A] pro se petitioner's maitcondition cannot serve as cause for
procedural default, at leasthen the petitioner on his owar with assistance remains
‘able to apply for post-conviction relief to a state court.Tgcho v. Martinez862 F.2d
1376, 1381 (9th Cir. 988) (petitioner's arguments conngrg his mental health ang
reliance upon jailhouse lawyers did not constitute casse)also Hughes Idaho State
Bd. of Corr, 800 F.2d 905, 909 (9th «Ci1986) (illiteracy not asufficient factor for
demonstrating cause).

A fundamental miscarriage of justice ocgwhen “a constitional violation has
probably resulted in the convicti@i one who is actually innocent3chlup v. Delp513
U.S. 298, 327 (1995). To establish thguisite probability, the petitioner must prov
with new reliable evidence that is more likely than not that no reasonable juror wou

have found petitioner guilty lpend a reasonable doubt.ld. Clark presents no suck

evidence.

Clark’s objections to the R&R are wiht merit. Because his claims ar
procedurally defaulted and no exceptigoplees, the Court will accept the R&R an
dismiss the petition.

IT IS ORDERED:

1. Judge Willett's R&R (Doc. 39) mccepted

2. Clark’s amended petition for wof habeas corpus (Doc. 19)dsmissed

3. A certificate of appealability andaee to proceed in forma pauperis g

appeal argenied
4. The Clerk is directed terminate this action.
Dated this 1t day of June, 2019.

Dol & Cpliee

David G. Campbell
Senior United States District Judge
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