Hernandez v. Ryar
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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Jesus Oswaldo Mansinas Hernandez, No. CV-17-03132-PHX-JJT (MHB)
Petitioner, ORDER

V.

Charles L. Ryargt al .,

Regpondents.

Atissue is the Report and Recommdation (“R&R”)(Doc. 15)submitted by United
States Magistrate Judge Michelle H. Burrezommending that the Court dis miss th

Petition. Petitioner timely filed two Objectio(ioc. 16), which the Court has considereg.

After straightforward but thorouglanalysis, Judge Burns’'s R&R correctl
concludes that the Petition must be dismissedntimely. Petitionewaived his right to
appeal in the underlying state criminal magpersuant to his plea agreemen. Thus |
conviction became final for purposes of segipost-conviction relied0 days after he was
sentenced and judgment was entered onl ABr 2010. Thus he had until July 12, 201
to file an “of-right” PCR petition. He didot so file any petition until January 6, 2017
six and one half years too late. His conviatilecame final for purposes of filing Petitio
for Writ of Habeas Corpus purant to 28 U.S.C. § 2254 in this Court on July 13, 2010 :
expired a year later on July3, 2011. He di not file his Petition in this Court until
September 11, 2017—over sixays too late. No tolling appbdbecause Petitioner filed n(

petitions with any court within the prescribBohe limitations so nonaere or would be

17

e

o

IS

0

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2017cv03132/1053121/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2017cv03132/1053121/17/
https://dockets.justia.com/

© 00 N O O b~ W DN P

N NN N NN NNDNRRR R R R R B P
0w ~N o OO0~ W NP O © 00N O O M W N P O

valid and operate to toll tim&inally, the Court agrees with Judge Burns that Petitioner
has shown no excuse or cause for his deldjing. As a result the Court must deny and
dismiss as untimely the Petition.

In his Objections, Petitioner does notehany of the points of Judge Burns’s
analysis regarding the opexatiof the deadlines imposed B¥DPA or by Arizona Rule
of Criminal Procedure 32. He does not chalketige provisions of Re 32 or Section 2254,
including their timelines andigygers; nor does he attempt to point out some mistake Jydge
Burns made in applying them mraching the conclusion she did.

IT IS ORDERED owerruling Petitioner's ObjectionfDoc. 16) and adopting the
R&R (Doc. 15) in this matter.

IT IS FURTHER ORDEREDdenying and dismsing with prejudice Petitioner’'s
Petition for Writ of Habeas Corpus (Doc. 1).

IT IS FURTHER ORDERBE denying a Certitate of Appealability and leave
to proceed in forma pgperis on appeal becauthe Court finds dismissal of the Petition |s
justified by a plain proedural bar and jurists of reasonudebnot find the procedural ruling
debatable.

IT IS FURTHER ORDERED directing ¢hClerk of Court to enter judgment
accordingly and terminate this matter.

Dated this 20th dagf December, 2018.

nJ. Tuchi
District Jge




