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Knight Frank et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Wade Nelson, No. CV-17-03150-PHX-DLR
Plaintiff, ORDER
V.

Newmark Knight Frank, et al.,

Defendants.

Before the Court is Defendants’ mmti to dismiss Plaintiff's first amended

complaint! (Doc. 38.) The motion is fully fed and neither party requests orgl

argument. Also before the Court is Plaiffgiimotion for leave to file a second amende
complaint. (Doc. 59.For the following reasons, Defendsimmotion to dismiss is granted
in part and denied in part, and Pldi‘gi motion for leave to amend is denigd.
|. Background

For the purposes of this motion, the Caatepts the facts afjed in the complaint

78

d

as true. In early 2015, Plaintiff developedusiness concept whereby real estate services

companies perform propertyxtappeals and consulting doehalf of their commercial

customers. Beginning in April 2015, Plafh presented his business plan to seveial

! Defendants are G&E Real Estate Mamaget Services, Incorporated (d/bfa

Newmark Knight Frank) and BGPartners, Incorporated.

2 0On November 21, 2018, &htiff filed a motion forsummary judgment on Count
l. (Doc. 7_33 Because the Court dismissesi@ | in this orderPlaintiff's motion for
summary judgment is denied as moot.
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commercial real estaservices companies,a@mmending that the agpanies hire him to
develop an in-house Tax ApgdeGroup (“TAG”). By July2015, Plaintiff had received
multiple employment offersncluding fromDefendants.

Plaintiff and Defendants negotiated teroh€mployment throughout June and July
2015. Plaintiff alleges that, as part oé$le negotiations, Defendaragreed to provide
Plaintiff with an administratie assistant and five producdos the first year, and four
additional producersn the second. Based on Defendants’ assurances about their

commitment to TAG and the undgng business plan, Plaintiftaepted their offer. On

August 6, 2015, Plaintiff aepted Defendants’ terms of employment, specifying a 3-year

employment agreement. Plafhsubsequently was furnistevith the formal Employment
Agreement, which did not includbe specific promises abadihie number of producers tg
be hired.

Plaintiff began work with Defendantsn September 1, 2015. By April 20184,
Plaintiff still had not received approval toréiany producers. Unable to get approval,
Plaintiff met with Defendants’ Chief Executi@fficer, Barry Gosin, in early April 2016
to discuss delays in the new hire proceBsiring this meeting, Gosin informed Plaintiff
that his immediate supervisor, RarBiyddemeyer, would soon be replaced.

Shortly after Plaintiffs meeting with Gm, Buddemeyer traled to Arizona to
meet with Plaintiff. During this meeting Bueldsheyer directed Plaintiff to fabricate th

D

174

TAG revenue forecast to reflean inflated, fictitious revenuedure, and threatened to fire
him if he did not. Buddemeyer also informethintiff that the forecast would be passed
on to potential investors. On April 11, 2016, Plaingfbduced the fictitious revenue
forecast.

In June 2016, Plaintiff begato express concerns abdus fictitious forecast to
other employees. On June P®16, Plaintiff reached owd Kathy Keeley, Defendants’
regional head of human resoas. Before agreeing top@t on the fictitious forecast,

Plaintiff sought assurances finoKeeley that his complaint witd be kept confidential and

3 Based on the complaint, a producer refera staff salesperson. (Doc. 37 T 11.
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that he would not be fireth retaliation for coming forard. Keeley offered thess
assurances, and Plaintifported his concerns.

Still without approval to hire producerBlaintiff complainedto Buddemeyer on
June 20, 2016, and again oryJ8, 2016. Soon after, ojuly 12, 2016 Buddemeyer
informed Plaintiff that it wagoo late in the fiscal yeao get approval for new hires
Plaintiff would not be able to hire any producers in 2016.

On July 14, 2016, Plaintiff again reped to Keeley his concerns about the
fabricated revenue forecast. Keeley, in turn, reassured hirheéhwould not be retaliated
against. Keeley also instrect Plaintiff that heshould report his allegations to Gosin.

On September 1, 2016, Plaintiff reporteld allegations to Gosin. During thi$

1%

conversation, Plaintiff also infmed Gosin that he still wasable to hire any producers.
Two weeks later, on Septembekt, 2016, Defendantsred Plaintiff, ostensibly due to
TAG's unprofitability.

Plaintiff thereafter filed tis suit, asserting claims fpromissory estoppel based o

>

alleged pre-employment promises (Countwypngful termination in violation of the
Arizona Employment Protection AC'AEPA”), A.R.S. 8§ 23-150%t seq(Count Il); and
promissory estoppel and breach of contis@sed on promisdsy Defendants’ human
resources department to protect Plaintififroetaliation (Counts Il and IV). (Doc. 37.)
[I. Motion to Dismiss

A. Legal Standard

When analyzing a complaintrféailure to state a claim for relief under Federal Rule
of Civil Procedure 12(b)(6), the well-plefdctual allegations ar taken as true ang
construed in the light most faaiyle to the nonmoving partyCousins v. Lockye568
F.3d 1063, 1067 (8 Cir. 2009). Legal conclusions cdwex as factual allegations are npt
entitled to the assumption of trutAshcroft v. Igbal 556 U.S. 662, 679 (2009), an

>

therefore are insufficient tdefeat a motion to dismissrféailure to state a clainin re
Cutera Sec. Litig.610 F.3d 1103, 1108®Cir. 2010). To avoidismissal, tk complaint

must plead sufficient facts t&tate a claim to relief that is plausible on its faBell Atl.
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Corp. v. Twombly550 U.S. 544, 570 (2007 This plausibility stadard “is not akin to a
‘probability requirement,’ but it asks for motigan a sheer possibilithat a defendant hag
acted unlawfully.” Igbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 556).

Ordinarily, when ruling on a ntimn to dismiss for failure to state a claim, “the scope
of review . . . is limited to th contents of the complaintMarder v. Lopez450 F.3d 445,
448 (9th Cir. 2006). Other evidence may dmnsidered, however, if “the documents

‘authenticity . . . is not contested’ and ‘tipdaintiff's complaintnecessarily relies’ on
them.” Lee v. City of L.A.250 F.3d 668, 688 {9 Cir. 2001) (quotind?arrino v. FHP,
Inc., 146 F.3d 699, 705-06 (9th Cir. 1988)). Acdogly, in ruling on Defendants’ motion
the Court will consider the Employment dsgment because its authenticity is npt
contested and Plaintiff's complaint neceggaelies on its terms and conditions.

B. Discussion

Plaintiff's claims fall into two categorse The first, which includes Plaintiff's
promissory estoppel claim, focuses on allegattbasPlaintiff was induced into accepting
employment with Defendants by promises to pdeyamong other things, a certain numbjer
of new employees to the TAGThe second concerns gjiions of retaliation agains
Plaintiff for his whistleblowingactivity, and includes Plaintiff 8EPA, breach of contract,
and promissory estoppel claims. The Galiscusses each category in turn.

1. Promissory Estoppel (Count I)

Promissory estoppel requires: (1) amise; (2) which the promisor should
reasonably foresee would caubke promisee to rely; and (3) upon which the promigee
reasonably and justifiably Ires to his detrimentJackson v. Wells Fargo Bank, N.A3-
CV-617-PHX-SPL, 2015 WL 13567130, &i4 (D. Ariz. Aug. 31, 2015) (citing
Higginbottom v. Stateb1 P.3d 972, 977 (. Ct. App. 2002)f. A claim for promissory

4 The parties dispute what law governs Riffis claim. Defendants contend that
New York law applies to Plaintiff's promisgoestoppel claim because of the choice-of-
law provision in the Employnm Agreement, while Plairfi claims that Arizona law
applies because the “[E|mploymt [A]greement was executeshd made” in Arizona.
(Doc. 46 at 7.) Because thesudt under either state’s lawtise same, the Court finds thif
dispute of no moment. New York does metognize promissory estoppel claims when
“no promise arises tha separate from an groyment relationship.”See e.g., Dalton v.

J7
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estoppel cannot exist as a matter of law, h@sewhen the subject matter is governed
contract. See, e.g.Univ. Med. Ctr. Corp. vAetna Life Ins. C9.10-CV-535-TUC-RCC,
2011 WL 13233485, at *4 (DAriz. Dec. 6, 2011)Jackson2015 WL 13567130 at *14

(“There can be no implied contract where &hieran express contract between the parties

in reference to the same subject matter.”)

Here, the Employment Agreement concermessame subject matter as the promiges

made to Plaintiff during contract negotiatiand “represents the entire agreement between

[Plaintiff] and [Defendants] regarding the tesof [Plaintiff's] services and supersedes a
previous or contepbraneous agreements or eggntations, written or orat.{Doc. 38-1
at 4.) For instance, Plaintiff's promisgoestoppel claim focuses on the number
producers he was promised during pre-contnagbtiations. The Employment Agreeme
explicitly discusses Plaintiff'duture employees, referringp all individuals reporting

directly to Plaintiff collectivey as the “Employee’s Group.” (Doc. 38-1 at 3; Doc. 46

4.) Plaintiff's promissory estoppel claifails as a matter of law because it relies pn

promises covered by a contract. eféfore, the claim is dismissed.
2. AEPA, Breach of Contract, and Promissory Estoppel
Plaintiff's AEPA, breach of @ntract, and promissory estadlaims all allege that
Defendants wrongfully terminated him fopiating allegedly illegal activity. Defendant
contend that Plaintiff's AEPA claim fails because Plaintiff did not report information

gives rise to protection under the statwdad that Plaintiff's breach of contract an

promissory estoppel claims fail because theyduplicative of his AEPA claim. (Doc. 38

Union Bank of Switz.520 N.Y.S.2d 764, 764 (N.Y. Ap Div. 1987) (“The fact that
defendant promised plaintiff employment atextain salary with certain other benefit
which induced him to leave his former job and foreggpibesibility of other employment
in order to remain with defendant, doest woeate a cause of action for promisso
estoppel.”). Moreover, even if New Yorkmpatted a promissor%/ Hspﬁel claim in such
circumstances, Plaintiff has not alleged reabtaneeliance as that phrase is understo
under New York law. See also Village ondhon v. Bankers Tr. C0920 F.Supp. 520,
530-31 (S.D.N.Y. 1996).

®> This proposition is undigped. Plaintiff concedes that “[t]he [E]Jmploymer
[A]lgreement simply mentaalizes, although with less detail, the offer thais made to me
and | accepted .. ..” (Doc. 46 at 7.)
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at2.)

Under the AEPA, an employer may not ftenat[e] the employment relationshij
of an employee in retaliation” for “the dlsesure by the employee in a reasonable man
that the employee has information or reasamalelief that the employer . . . has violate
is violating or will violate theConstitution of Arizona or the stdes of this state.” A.R.S.
§ 23-1501(A)(3)(c)(ii). To surver dismissal, Plaintiff must aduately allege that: (1) he
had information or a reasonable belief thatémployer or anoth@mployee had violated
an Arizona statute or constitutial provision; (2) he disclodehe information or belief to
an employer or a representative of the ey@t whom he reasohly believed was in a
managerial position and had the authoritynigestigate the information and take action
prevent further violations; and (3) he wagrimated because of the first two stef&ee
Denogean v. San Tan Behardl Health Servs. LLONo. CV-16-03578PHX-DGC, 2017
WL 4922035, at *3 (D. Ariz. Oct. 31, 2017).

Plaintiff sufficiently alleges each elementsiarvive Defendants’ motion to dismiss.

For instance, with respect the first element, Plaintiffleges that Buddemeyer ordere
Plaintiff to create a fraudulent rauwge forecast. (Doc. 37 1Y 35-36, IBEnogean2017

WL 4922035, at *3 (finding nre suspicion of fraudulertilling sufficient to survive

motion for summary judgment ongt element). Next, Plaintiéilleges that he told Keeley
that “his [s]upervisor order[ed] [him] to @pare a fabricated revenue forecast repo
(Doc. 37 1 50.) Plaintiff alsaised this issue numerous tinvegh Gosin. (1 52.) Within
nine days of reporting the afjed fraud to Gosin, Plaintiff veaerminated. (f 54.) Taker
together, Plaintiff has plausibly alleged tl{a) he reasonably beved that Defendants
committed fraud, (2) he disclostds information to represéatives of his employer whom
he reasonably believed couldvestigate and address the violations; and (3) he

terminated as a res(lt.

¢ Defendants hi%hlight that Plaintiff, in hissponse brief, statebat he “did not
know [Defendants] had broken Arizona lawhen he reported the educt. (Doc. 46 at
17; Doc. 49 at 3-4.) Th AEPA, however, does not regeiiknowledge, it requires
reasonable belief. Based on the allegationthexcomplaint, Plaiiff has sufficiently
alleged that he reasdrlg believed Defendanigere committing fraud.

-6 -

O

ner

=X

to

vas




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

The Court agrees, however, that Plaintifbseach of contract and promissor
estoppel claims are duplicative of PlaintifflSEPA claim. “As amatter of judicial
economy, courts should dismiss a claim if Wiglicative of anotherlaim in the suit.”W.
Veg-Produce, Inc. v. Lexy GrfNo. 18-CV-180-ODW (AGRx)2018 WL 1804689, at *5
(C.D. Cal. Apr. 16, 2018) {@mtion omitted). Courts havdiscretion to dismiss ag
duplicative claims that allege tlsame facts and the same inju§eeC&K Nuco, LLC v.
Expedited Freightways, LLQNo. 13-C-4006, 2014 WK913446, at *12 (N.D. Ill. Sept.
30, 2014);see alsd-irst Home Bank v. Hershey Interests, |i8-CV-1584-ODW-AS,
2018 WL 3460148, at *2 (C.BCal. Jul. 16, 2018) (disissing duplicative claims).

Here, Plaintiff's breach of contractamin alleges that Defendants formed 4
“implied contract” with Plaintiff when Keley promised thaDefendants would not
retaliate against Plaintiff in exchange fos meporting of purportedlilegal behavior of
other company employees. (Doc. 37 at lhikewise, Plaintiff's promissory estoppe
claim, which is pled in thelternative to his breach of contract claim, alleges t
Defendants violated their promise not to liata if he came forard with information
about illegal behavior.

All three claims are based upon the same operative facts: Defendants’ a

retaliation against Plaintiff foreporting the perceived illeghehavior of other company

employees. (Doc. 37 11 68, 81;93-94.) Additionally, all thre claims allege the sam¢

injury—that Plaintiff was fired in retaliation foeporting. In essence, Plaintiff alleges ]'n
I

Counts Il and IV that Defendants agreed psomised not to violate state law.
Defendants terminated Plaiffitin violation of the AEPA however, Plaintiff's remedy is
statutory, not contractual or in tort. Beca&intiff's breach of ontract and promissory
estoppel claims are duplicative of his AEBlaim, Counts Ill and IV are dismissed.
[I1. Motion for Leaveto Amend

On October 5, 2018, Plaintiff moved foalee to file a secondmended complaint,
seeking to add a claim for breachan implied-in-fact conérct. (Doc. 59.) This reques

is untimely, as the Scheduling Order seSeptember 30, 2018 deadline for amendi
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pleadings. (Doc. 33.)

When a party seeks leaveamend a complaint after entry of a pretrial scheduli
order and after the designated deadline forrathmgy pleadings has passed, the party m
first show good cause for amending the sictieg order under Fedal Rule of Civil
Procedure 16(b)(4)See Johnson v. MamthoRecreation, In¢.975 F.2d 604, 608 (9th
Cir. 1992). “Good cause” means the schedulegdlines cannot be tdespite the party’s
diligence. Id. at 609 (citing 6A Wright, Miller & Kae, Federal Practice and Procedurs
1522.1 at 231 (2d ed.1990)):The pretrial schedule ngabe modified if it cannot
reasonably be met despite the diligence ofpthity seeking the extension. If the par
seeking the modification was mnaitigent, the inquiry shoulénd and the motion to modify
should not be grantedZivkovic v. S. Cal. Edison C&02 F.3d 1080, 1087 (9th Cir.2002
(internal quotation and omittedMoreover, a district courhay deny as untimely a motior|
for leave to amend filed after the schedulomder’s deadline where the moving party fai
to request a modification oféhscheduling order at al5ee Johnsqr975 F.2d at 608-09.

Plaintiff fails to acknowledge in his rtion that the deadline for amending pleadin
has passed. He also fails to show goodedar altering those deadlines to accommod
an amending pleading thiis late stage. Accordingli?laintiff's untimely motion for leave
to amend is denied.

IT IS ORDERED that Defendants’ motion talismiss Plaintiff's amended
complaint (Doc. 37) iISRANTED in part andDENIED in part. Counts I, lll, and IV
are dismissed, but Count Il mpyoceed as explained herein.

IT IS FURTHER ORDERED that Plaintiff's motion forleave to file a second
amended complaint (Doc. 59)I¥ENIED.

I

7 Even if Plaintiff's motion to amend Habeen timely, the pposed amendments

likely are futile. As a matter of law, an impdién-fact contract fails when it runs counts
to the terms of a written contrackee, e.%. ravitz v. Int'l Bus. Machs., Corp458 Fed.
App’x 18, 20 (2 Cir. 2012);Jackson 2015 WL 13567130 atT4. Here, Plaintiff's

Employment Agreement states that it “regaets the entire agrment between Employee

and the Company regarding the terms of Empity/services and supsedes angl frewous
or contemporaneous agreemeantsepresentations, written or oral.” (Doc. 38-1 at 4.)
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IT ISFURTHER ORDERED that Plaintiff's motion fo summary judgment (Doc.
73) isDENIED as moot.
Dated this 7th day of December, 2018.

S M
M,

Douglas/.. Rayes
United SwaleS uisulct Jue




