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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jason Lou Peralta, No. CV-17-03195-PHX-JJT
Plaintiff, ORDER
V.

Worthington Industries Incorporatest, al,

Defendants.

At issue are the followingvotions: (1) Plaintiff Jasn Lou Peralta’s Motion to
Amend Order Dated Januag2, 2018 (Doc. 64, Motto Amend Order), to which
Defendants filed a Response (Doc. 67, RéspgMot. to Amend Order); (2) Plaintiff's
Motion to Amend the Complaint (Doc. 70, Méd. Amend Compl.), to which Defendan
filed an Opposition (Doc. 73, Opp.), andairtiff filed a Reply (Doc. 74); and (3)
Plaintiff's Motion for Hearing(Doc. 79, Mot. for Hearing)to which Defendants filed a
Response (Doc. 80, Resp. Mot. for Hearing). AlthoughPlaintiff has requested ora
argument for each brief and by separate bdigtthe Court finds # matters appropriate
for resolution withousuch argumenteel RCiv 7.2(f). Accordingly the Court will deny
all of Plaintiff's pendng motions. Further, upaua sponteeview of Plaintiff's operative
Complaint, the Court concludegbkat Plaintiff's allegationsare insufficient to establish
subject matter jurisdiction. The Court th@are will dismiss Plaintiffs Complaint
(Doc. 1).
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l. LEGAL STANDARD

A party may amend a pleading once asatter of course with 21 days after
serving it, or within 21 days of service ofter alia, a Rule 12(b)(6) motiorked. R. Civ.
P. 15(a) In all other circumstances, absent tipgposing party’s written consent, a par
must seek leave tamend from the courEed. R. Civ. P. 15(a)(2Although the decision
to grant or deny a motion to amend is withhe trial court's discretion, “Rule 15(a
declares that leave to amend shallfte=ly given when justice so requires:dbman v.
Davis 371 U.S. 178, 182 (1962) (citation amdernal quotation marks omitted). “In
exercising its discretion withegard to the amendment of pleadings, a court must
guided by the underlying purpose of Rule 15—to facilitate asa@ton the merits rathef
than on the pleadings technicalities.’Eldridge v. Block832 F.2d 1132, 1135 (9th Cir

1987) (citation and internal quotation marks omitted).

However, the policy in favor of allowingmendments is subject to limitations

After a defendant files a responsive pleadilegve to amend is not appropriate if th
“amendment would cause prejudicethe opposing party, is gsght in bad faith, is futile,
or creates undue delayMadeja v. Olympic Packer810 F.3d 628, 63@th Cir. 2002)
(citation and internal quotation marks omittet@hutility alone can jusfy the denial of a
motion for leave to amendNunesv. Ashcroft 375 F.3d 805, 808 (9th Cir. 2003).

“A proposed amended comamt is futile if it would be immediately subject tq
dismissal. Thus, the proper testbe applied when deternmg the legal sufficiency of a
proposed amendment is identi¢althe one used when caaering the sufficiency of a
pleading challenged under Rule 12(b)(8drdyke v. King644 F.3d 776, 788 n.12 (9tt
Cir. 2011) (quotationsind citations omittedgff'd on reh’g en banc on other groundg
681 F.3d 1041 (9th Cir. 2012). To survigeRule 12(b)(6) motiona complaint must
allege “enough facts to state a claimrétief that is plausible on its faceBell Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007). A dismiksar failure to state a claim can

be based on either (1) the laock a cognizable legal theomyr (2) insufficient facts to
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support a cognizable legal claifalistreri v. Pacifica Police Dep/t901 F.2d 696, 699
(9th Cir. 1990).
II. ANALYSIS

A. Motion to Amend the Complaint

In opposition to Plainti's Motion to Amend the Cplaint, Defendants raisg

several arguments, which th@ourt will address in turnHowever, the Court first
addresses the proposed Amended Complgumtisdiction defectsywhich Defendants do
not address and which alone regudenial of the Motion.

1. Subject Matter Jurisdiction
Unlike state courts, federal courts ohigve jurisdiction over a limited number g

cases, and those cases typically involve eigheontroversy between citizens of differe
states (“diversity jurisdiction”) or a &stion of federal M (“federal question
jurisdiction”). See28 U.S.C. 88 1331, 1332.BJecause it involves aourt’s power to
hear a case,” subject matter jurisdictfean never be forfeited or waivedJnited States
v. Cotton 535 U.S. 625, 630 (2002). Courteave an independent obligation t
determine whether subject matter jurisdictiomstsg even in the aence of a challengg
from any party.”Arbaugh v. Y&H Corp.546 U.S. 500, 513-14 (2006). Thus, a fede
court is obligated to inquire into its subjecatter jurisdiction in each case and to dismi
a case when subject matter jurisdiction is lackibge Valdez v. Allstate Ins. C872
F.3d 1115, 1116 (9t@ir. 2004); Fed. R. Civ. P. 12(h)(3).

Diversity jurisdiction exists in actionsetween citizens of different states whe
the amount in controversy exceeds $75,000,usket of interest and costs. 28 U.S.(

8§ 1332(a). For the purpose oftelemining diversity of citiznship, a corporation is §
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citizen both of its state of incorporation and the state “where it has its principal place c

business.” 28 U.S.C. 8 1332(c)(1). Similardy limited liability company (“LLC”) is a
citizen of every state in whiclis owners/members are citizerdmhnson v. Columbia
Props. Anchorage, LR437 F.3d 894, 899 (9th Cir. 2006 hus, a plaintiff must “allege
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the citizenship of all the membs” of an LLC to properlplead diversity jurisdiction.
NewGen, LLC v. Safe Cig, L|.840 F.3d 606, 611 (9th Cir. 2016).

In the proposed Amended @plaint, Plaintiff names aBefendants five entities:
Bernzomatic, Worthington Industries, clp Worthington Cylinder Corporation
Worthington Cylinder Corporation LLC, atlorthington Cylinder Wisconsin LLC. Yet,
Plaintiff's allegations about each entity fail @stablish the Court'diversity jurisdiction

over the matter. First, as to the two LLC Defendants,nfffifails to allege the

citizenship of each membewner of the LLC. $eeDoc. 70-1, Proposed Am. Compl.

19 6-7.) This alone underminB&aintiff’'s assertion of diverty jurisdiction, renders the
proposed Amended Complaint deéint, and requires thatdhCourt deny the Motion to
Amend. Second, Plaintiff's pposed Amended Complaint lacks any allegation as to
citizenship of Bernzomatic.This again renders Plaintiffs assertion of diversi
jurisdiction insufficient and iguires denial of the Motioh.

Finally, Plaintiff has only alleged the stadf incorporation witlregard to the two
remaining entities in the proposed Amendedn@ltaint: Worthington Industries, Inc. and
Worthington Cylinder Corporation. (®posed Am. Compl. Y 4-5.) Because
corporation is a citizen both its state of incorporation dnn the state where it has it
principal place of business, Plaintiff failsoperly plead divesity jurisdiction when he
omits allegations as to a Defemd's principal place of busine$&ecause of these thret
independent inadequacies, Plaintiff fails tondastrate that this Court has subject mat

jurisdiction over the Amended Complaint.

' As Defendants argue, Bernzomatics ieeen improperly named as a Defenda
because it is an entity nonger in existence, havingeen purchased by the othe
Defendants. This appears to be the case bedaese is no evidenaen the record that
Bernzomatic has been served nor has anynsel appeared on thaf of the entity.
However, Plaintiff has named the entity in tion as a Defendaand the Court will
treat it as such. Thus, Plaintifffailure to plead Bernzomatic&tizenship is fatal to an
assertion of diversity jurisdiction.

> To be sure, Plaintiff alleges ithe proposed Amended Complaint th
“Defendant’s principle [sic] place of businegssin Ohio.” (Proposed Am. Compl. at 1.
But it is unclear—given Plaintiff's use dhe singular—to which of the five names
Defendants this allegation applies.
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Upon closer review, the Court finds thhese identical jurigdtional deficiencies
also exist in Plaintiff's initial Complaint, wth remains operative, in part, subject to the
Court’s earlier Order.§eeDoc. 46, Dec. 4, 2017 Tr. 1%484:8.) In his iitial Complaint,
Plaintiff alleges only that “Defendant’s pdiple [sic] place of business is in Ohio.[
(Doc. 1, Compl. at 1.) Just asth the Amended Complainthis allegation fails to make
clear to which of the four Defendants Pldintefers. Additionally, tie Complaint fails to
allege the state of incorporation for eachpooate Defendant and tlegizenship of each

member/owner of the LLC Defendant. Beaaulaintiff has not adequately pled the

citizenship of each Defendant, he has not alleged a basis for diversity jurisdiction. [Thu

the Court must disiss the Complaintsua spontgefor lack of subjectatter jurisdiction,
with leave to amend.

2. False Statementsin the Amended Complaint
Defendants devote a significgmrtion of their Oppositio arguing that Plaintiff’s

proposed Amended Complaint contains kimply false allegations. (Opp. at 3-6))
Defendants contend that, in resige to the Court’s earlier disggsal of Plaintiff's prayer

for punitive damages, Plaintiff knowingly smepresented the testimony of particul

j2))

r
deponents to include allegations sufficientstgpport such a claim. To contradict these
allegations, Defendants offer excerpts from tlepositions purportedly referenced in the
Amended ComplaintSeeDocs. 73-1, 73-2, 73-3.)
Plaintiff's proffer of extmsic evidence raises the egtion of what evidence g
court may consider when ruling on a Motitm Amend. Because the Court’'s current
inquiry requires, in part, a determination wrestamendment is futile such that it fails o
state a claim under Rule 12(b)(6), the Couokibto its evidentiargtandard when ruling
on such a motion. When a defendant briag®otion to dismiss under Rule 12(b)(6),|a
court may consider only the complaint, amhibits properly included in the complaint,
and matters that may be judicially notigearsuant to Federal Rutd Evidence 201See
Mir v. Little Co. of Mary Hosp.844 F.2d 646, 649 (9th Cir. 1988uzu Motors Ltd. v.
Consumers Union of U.S., Ind2 F. Supp. 2d 1035, 1042.0C Cal. 1998). The court
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may take judicial notice of facts “not sebj to reasonable dispute” because they
either: “(1) generally known whin the territorial jurisdicon of the trial court or (2)
capable of accurate and ready determindbypmesort to sources whose accuracy can
reasonably be questionédked. R. Evid. 201see also Lee v. City of Los AngelgS0

F.3d 668, 689 (9th Cir. 200{noting that the court may takedicial notice of undisputed
“matters of public record”)The court may disregard allegats in a complaint that arg
contradicted by matters propertybject to judicial noticeDaniels—Hall v. Nat'l| Educ.
Ass'n 629 F.3d 992,98 (9th Cir. 2010).

Here, Defendants offer no argument asvtoy the Court may properly conside

the proffered evidence when ruling orivimtion to Amend. Because the Court cannpt

conclude that the evidence is “not subjecteasonable dispute,” it will not consider it 3
this time. If, however, thevidence adduced during discoy@nd produced at summar)
judgment demonstrates that allegationsaity Complaint—whethedismissed or not—
were knowingly false, both Plaiff and Plaintiff's counsel mg@e be subject to sanction
under Rule 11See Molski v. Evergreen Dynasty Corp00 F.3d 10471061 (9th Cir.
2007) (“Just as bringing a cwmletely baseless claim is\dlous, so too a person with §
measured legitimate claim may cross the limte frivolous litigaton by asserting facts
that are grossly exaggerated or totally fd)seuch sanctions mawnclude, among others,
monetary penalties and dissal of the entire actiodee Rhinehart v. Stauff&d38 F.2d
1169, 1171 (9th Cir. 1) (per curiam).

3. Punitive Damages

Are

not

=

L

In Count Il of the proposed Amended ConpiaPlaintiff asserts a cause of acti(:l

for punitive damages. Under Arizona law, pa®ate cause of action does not exist
punitive damages; insteadh# right to an award of pitive damages must be grounde
upon a cause of action for actual damag€@aiiroga v. Allstate Ins. Cp726 P.2d 224,
226 (Ariz. Ct. App. 1986). Couril of the proposed Amendedomplaint is thus deficient
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as a matter of law, and the@t would deny the Motion tAmend as to this Count even
absent the Complaintadditional deficiencies.
4, Felonious Aggravated Battery

Finally, Defendants chalge Count Il of the propesl Amended Complaint,
which alleges that Defendants committed thientional tort of “felonious aggravated
battery.” Despite Plaintiff’'s argument thatdaious “[a]ggravated battgis obviously an
intentional tort claim,” no such civil cge of action exists under Arizona law.
Accordingly, Count IIl of Plaintiff's propasd amendment fails to state a cognizable
claim.

The Court, however, does not agree witle contention that “Defendants can
never be liable for any civbattery under Arizona law” loause they neither know who
the exact purchaser will be nor exercise cdraver the product aftgpurchase. (Opp. at
10-11.) In Arizona, a plaintiff may state a atafor battery even ihe alleges only that
the defendant was certain abstantially certain that thmnsequencesould result from
the act.Mein ex rel. Mein v. Cogk193 P.3d 790, 795-96 (k. Ct. App. 2008).

However, the consequence with which courtss@ncerned is the “substantial certaint

that an injury wouldoccur, rather than the “substant@@rtainty” that this particular
plaintiff would be the victimSee Mein ex rel. Mem Cook 193 P.3d 790, 795-96 (Ariz
Ct. App. 2008) (“There is no @&ence that [defendants] weleertain’ that an accident
with serious personal injuriesvould occur as the resultf their racing . . . .”).
Accordingly, the Court will affad Plaintiff one final oppottnity to amendhe Complaint

to include an intentionaort cause of action.

_ % Defendants argue that Plaintiff'scinsion of a claim for punitive damagep
violates the Court’'s Order dbecember 4, 2017, which affted Plaintiff 30 days to
amend his Complaint to include any prayer for punitdaenages. (OBP" at 6-8eeDec.
4, 2017 Tr. at 24:21-25:3.) However, that Orgertained to only Plaintiff's ability to
amend the Complairats of rightrather than by Motion in aocdance with the Scheduling
Order. Because that 30 day window has @asPlaintiff may only amend by Motion a
he has in this instance.

UJ
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5. Allegations Regarding MAPP Gas Cylinders
The Amended Complaint once morentains allegations about cylinder

containing MAPP fuel.$eeAm. Compl. 11 26-27.) In respano similar allegations in
Plaintiff's first Complaint, Defendants moved to strike, arguing that the allegations

immaterial to Plainfi's Complaint. (Doc. 9, Mot. to Strike at 4-5). The Court grant
this Motion, striking refeneces to MAPP gas cylindefeom the Complait (Doc. 32;

Dec. 4, 2017 Tr. 21:16-22 By including these allegatiormnce more, Plaintiff ignores
the scope of the Court’s earlier orders. RIfimay not allege in any amended complai
issues with MAPP cylinders. Further inclusiminsuch allegations may result in sanctiot
up to, and including, dismissal tife action in its entirety.

6. Leaveto Amend
If a defective complaincan be cured, the plaintiff entitled to amend the complain

before the actioms dismissedSee Lopez v. SmitR03 F.3d 1122, 1130 (9th Cir. 2000).

Here, Plaintiff may be able to amend I@®mplaint to providea plausible basis for
jurisdiction in federal court and thus wilbe afforded the opportunity to do sc
Additionally, with regard to Plaintiff's praydor punitive damages arah allegation of an
intentional tort, Plaintiff mayoe able to amend the Complato state a lusible claim.
However, Plaintiff will only be afforded one final opportiyrto so plead those claims.

B. Motion to Amend Order Dated January 22, 2018
The Court now turns to Plaintiff's deer Motion, which seeks relief from an

Order entered by the Court on January 2218@ursuant to Fedal Rule of Civil

4 As the Court stated on the record:

The second component of that tma to strike is to strike
references in the complaint edher cylinders and other torch
handles beyond those that werteissue in the accident here.
Again, because the Court sees relevance to other torch
handles and cylinders in the cext of a tort case that dealt
with a responsible torch handénd a specific cylinder, the
motion is well-taken and is granted.

Dec. 4, 2017 Tr. 21:16-22.
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Procedure 60(b). Plaintiffs Mmn make two requests: (Ihat the Court correct its
earlier Order commenting on Plaintiff’'s counsetiability to abide bythe Court’s orders,
and (2) that the Court revise its procedumeso longer use tel@pnic discovery dispute
resolution. (Mot. to Amend Order @t) The Court denies both requests.

Federal Rule of Civil Procedure 60(b)opides that “[tlhe court may relieve 4

=

party . . . from a final judgmenorder, or proceeding . for any [] reason that justifies

relief.” However, because Plaintiff challengas interlocutory order, Rule 60 is o
guestionable applicability here. Instead, Rti#iis Motion reads better as a motion fo[r
reconsideration under Local Ruts Civil Procedure 7.2(g).Under either standard
however, Plaintiff’'s Motion fails.

On the first point, Plaintiff argues thitis Court was incorrect when it explained
that its Orders—even when issued orally+rgahe full force oflaw. Put differently,

Plaintiff and his counsel suggest that theyfeze to disregard the Court’s oral order as|if

they are mere suggestion. Plaintiff, howeverovides no suppotfor this proposition
pointing only toCarter v. Beverly Hills Saving & Loans Assd884 F.2d 1186 (9th Cir.
1989) for support. Hwever, the Court irfCarter addressed only the requirements for the
entry of final judgmentSee id.at 1189 (“Entry of judgment . . . requires that every
judgment must be set forth on a separateunch@nt.”). It does not, as Plaintiff suggests,
have any bearing on the regments for interlocutoryorders such as the Order

challenged by Plaintiff's Motion. Thus, Plaintiff fails ttemonstrate any error by thg

1%

Court. Moreover, on the secopadint, Plaintiff fails to proide any authority whatsoever

requiring that the Court dispense with the discovery dispute procedures used by|eve

other litigant in this Court. Accordgty, the Court deies the Motion.

[11.  CONCLUSIONS
The Court finds that Plaintiff's ppmsed Amended Compia lacks sufficient

allegations to demonstrate that this Cdwas subject matter jurisdiction over the matter.

® Under LRCiv 72%), Plaintiff's Motion is utimely because it was filed more
than 14 days after the Ord#rat is the subject of the Motion. This deficiency alope
warrants denial of the Motion.
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Therefore, the Court denies Plaintiff's htmn to Amend because of the proposed
amendment’s futility. Additionigy, Counts Il and Ill fail asa matter of law because
neither Count is a cognizable sauof action under Arizonava Plaintiff, however, will

be afforded one morepportunity to amend his clainfer punitive damages and for al

—

intentional tort.

With regard to the jusdictional defects identifiedh the proposed Amended
Complaint, the Court concludes that thgsesdictional defects aralso found in the
operative Complaint. Asuch, the Court dismisses t®mplaint for lack of subject
matter jurisdiction.

Finally, the Court denies Plaintiff's Mion to Amend becausi is untimely and
fails to demonstrate any error by the Court.

IT IS THEREFORE ORDERED denying Plaintiffs Motion to Amend the
Complaint (Doc. 70).

IT IS FURTHER ORDERPE denying Plainff's Motion to Amend Order Dated
January 22, 2018 (Doc. 64).

IT IS FURTHER ORDERBP denying Plainti’'s Motion for Hearing (Doc. 79).

IT IS FURTHER ORDERED dismissing éhComplaint (Doc. 1) for lack of
subject matter jurisdiction.

IT IS FURTHER ORDERED that Rintiff may file a Second Amended
Complaint, consistentith this Order, no later than August 7, 2018.

IT IS FURTHER ORDERED directing th€lerk of Court to dismiss this cast

3%

N

without further Order if Plaitiff fails to file a Second Amended Complaint by August |
2018.
Dated this 17th day of July, 2018.
7\

Hongrable nTJ._Tuchl
United Statés District Jue
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