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sioner of Social Security Administration

WO

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

James Staples,

Plaintiff,
V.

Acting Commissioner of the Social Securit
Administration,

Defendant.

Yy

Doc.

No. CV-17-03253PHX-ESW

ORDER

Pending before the Court is James Stap(éBlaintiff”) appeal of the Social

Security Administration’s (“Social Security”) denial bfs application for supplemental

security income The Court has jurisdiction to decide Plaintiff's appeal pursuant to
U.S.C. 8 405(g), 1383(c). Under 42 U.S.C. 8§ 405(g), the Court has the power to ¢

based upon the pleadings and transcript of the record, a judgment affirming, modi

or reversing the decision of the Commissioner of Social Security, with or witl

remanding the case for a rehearing. Both parties have consented to the exercise

Magistrate Judge jurisdiction. (Doc. 11).

After reviewing the Administrative Record (“A.R."and the parties’ briefing
(Docs.15, 16, 17, the Court finds that the Administrative Law Judge’s (“ALJ"”) decisi(

contains harmful legal errorFor the reasons explained herein, the decissoreversed
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and the case is remandedto the Commissioner ofSocial Security for further
proceedings.
I. LEGAL STANDARDS
A. Disability Analysis: Five-Step Evaluation

The Social Security Act (the “Act”) provides feupplemental securitycome to

certain individuals who are aged 65 or older, blind, or disabled and have limited ingome

42 U.S.C. 8§ 1382. To be eligible for benefits based on an alleged disability, thentlaima

must show that he or she suffers from a medically determinable physical or ment:

impairment that prohibits him or her from engaging in any substantial gainful acti

vity.

42 U.S.C. § 1382c(A)(3)(A). The claimant must also show that the impairment is

expected to cause death or last for a continuous period of at least 12 mdnths.

To decide if a claimant is entitled to Social Security benefits, an ALJ conducts ar

analysis consisting of five questions, which are considered in sequential steps. 20

§ 416.920(a). The claimant has the burden of proof regarding the first four steps:
Step One Is the claimant engaged in “substantial gainful
activity"? If so, the analysis ends and disability benefits are
denied. Otherwise, the ALJ proceeds to step two.

Step_Twa Does the claimant have a medically severe
impairment or combination of impairments? A severe
impairment is one which significantly limits the claimant’s
physical or mental ability to do basic work activities. 20
C.F.R. 8 416.920(c). If the claimant does not have a severe
impairment or combination of impairments, disability benefits
are denied at this step. Otherwise, the ALJ proceeds to step
three.

Step Three Is the impairment equivalent to one of a number

of listed impairments that the Commissioner acknowledges
are so severe as to preclude substantial gainful activity? 20
C.F.R. § 416.920(d). If the impairment meets or equals one

! Parra v. Astrue481 F.3d 742,746 (9th Cir. 2007).
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of the listed impairments, the claimant is conclusively
presumed to be disabled. If the impairment isara that is
presumed to be disabling, the ALJ proceeds to the fourth step
of the analysis.

Step Four. Does the impairment prevent the claimant from
performing work which the claimant performed in the past?
If not, the claimant is “not disabled” and disability benefits
are denied without continuing the analysis. 20 C.F.R. §
416.920(f). Otherwise, the ALJ proceeds to the last step.

If the analysis proceeds to the final question, the burden of proof shifts to the

Commissionef:

Step Five Can the claimant perform other work in the
national economy in light of his or her age, education, and
work experience? The claimant is entitled to disability
benefits only if he or she is unable to perform other work. 20
C.F.R. 8§ 416.920(g). Social Security is responsible for
providing evidence that demonstrates that other work exists in
significant numbers in the national economy that the claimant
can do, given the claimant’s residual functional capacity, age,
education, and work experiencll.

B. Standard of Review Applicable to ALJ’'s Determination

The Court must affirm an ALJ’s decision if it is supported by substantial evidence

and is based on correct legal standaktislina v. Astrue674 F.3d 1104, 1110 (9th Cir
2012); Marcia v. Sullivan 900 F.2d 172, 174 (9th Cir. 1990).
evidence” is less than a preponderance, it is more than a “mere scirRitzhardson v.
Perales 402 U.S. 389, 401 (1971) (quotid@pnsolidated Edison v. NLRBO5 U.S. 197,
229 (1938)). Itis “such relevant evidence as a reasonable mind might accept as aq
to support a conclusion.ld.
In determining whether substantial evidence supports the ALJ's decision
Court considers the record as a whole, weighing both the evidence that suppor
detracts from the ALJ’s conclusionsReddick v. Chaterl57 F.3d 715, 720 (9th Cir

2 Parra, 481 F.3d at 746.

Although “substantjal
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1998); Tylitzki v. Shalala999 F.2d 1411, 1413 (9th Cir. 1993). If there is sufficient

evidence to support the ALJ's determination, the Court cannot substitute its
determination. See Morgan v. Comm’r of the Social Sec. AdrO F.3d 595, 599 (9th

owl

Cir. 1999) (“Where the evidence is susceptible to more than one rational interpretation,

is the ALJ’s conclusion that must be upheldMgagallanes v. Bower881 F.2d 747, 750

(9th Cir. 1989). This is because the ALJ, not the Court, is responsible for resalvin

conflicts, ambiguity, and determining credibilitjagallanes 881 F.2d at 750see also
Andrews v. Shalaléb3 F.3d 1035, 1039 (9th Cir. 1995).

The Court also considers the harmless error doctrine when reviewing an ALJ’

decision. This doctrine provides that an ALJ's decision need not be remands
reversed if it is clear from the record that the error is “inconsequential to the ulti
nondisability determmation.” Tommasetti v. Astrué33 F.3d 1035, 1038 (9th Cir. 2008
(citations omitted);Molina, 674 F.3d at 1115 (an error is harmless so long as tl
remains substantial evidence supporting the ALJ's decision and the error “doe

negate the validity of the ALJ’s ultimate conclusion”) (citations omitted).

II. PLAINTIFF'S APPEAL

A. Procedural Background

Plaintiff, who was born in1976, has no past relevant workA.R. 37,88). On
August 19, 2013, Plaintiff applied for supplemental security income, alleging disat
beginning onJanuary 1, 1988(A.R. 88, 197). Social Security denied the application
December 18, 2013. (A.R119-229. In July 2014, upon Plaintiff's request fo
reconsideration, Social Security affirmed the denial of bengfAsR. 127-29. Plaintiff
sought further review by an ALJ, who conducted a hearimgarch 2016 (A.R.49-86.
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In a May 20, 201@lecision, the ALJ found that Plaintiff has not been under a disability,

as defined in the Social Security Act, since August 19, 2qQA3R. 39). The Appeals
Council denied Plaintiff's request for review. (A.R8L On September 202017,
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Plaintiff initiated this action requesting judicial review and reversal of Alhd’s
decision.
B. The ALJ’s Application of the Five-Step Disability Analysis
The ALJ completedall five steps of the disability analysis before finding th
Plaintiff is not disabled and entitled to disability benefits.
1. Step One: Engagement in “Substantial Gainful Activity”

The ALJ determined thalaintiff has not engaged in substantial gainful activ

since August 19, 2013, thapplicationdate. (A.R.31). Neither party disputes thig

determination.

2. Step Two: Presence of Medically Severe Impairment/Combination
of Impairments

The ALJ found that Plaintiff has the followirggvere impairments’/Asperger’s

at

syndrome/autism, pervasive developmental disorder, mood disorder (not othgrwis

specified), migraine headaches, and atypical seizures/pseudoseizures (20
416.920(c)).” (A.R. 31). This determination is unchallenged.

3. Step Three: Presence of Listed Impairment(s)

The ALJconcludedthat Plaintiffdoesnot have an impairment or combination of

Impairments that nmets or medically equal the severity of an impairment listed in 2
C.F.R. Part 404, Subpart P, Appendix 1 of the Social Seawgylations. (A.R32).
Neither party disputes the ALJ’s determination at this step.
4. Steps Fourand Five: Capacity to Perform Work
The ALJfound that Plaintiff retained the residual functional capacity (“RFC”)
performa full range of work at all exertional levelsut with the following nonexertional

limitations:
the claimant can never climb ladders, ropes, and scaffolds;
can occasionally balance; must avoid concentrated exposure
to loud noise intensity environments; must avoid hazards such
as unprotected heights and moving machinery; cannot
perform driving duty jobs; can understand, remember, and
carryout simple instructions and perform simple, routine,

-5-
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repetitive tasks with occasional changes in the work setting;
and can have occasional, superficial interaction with the
public and co-workers, with no crowd contact.

(AR. 33).

As Plaintiff hasno past relevant workthe ALJ proceeded to Step Five and

determined whether Plaintiff could perform any work existing in significant numbers in

the national economy. (A.R. 38). Based on the assessed RFC and the testimon

y of

the Vocational Expert (“VE”), the ALJ concluded that Plaintiff is capable of performing

the requirements of representative unskil@mtupations such as hand packager gnd

sandwich maker. (A.R. 38). Plaintiff disputes this determination, asserting that (
ALJ improperly weighed the opinignof his treating physician and (ii) the job
requirements of the hand packager and sandwich maker positions conflict with Plai
assessed RFC. (Doc. 15 at 6-12).

C. Analysis

1. The ALJ Did Not Improperly Weigh the Opinion of Plaintiff's
Treating Physician, Dr. Raun Melmed, M.D.

In weighing medical source opinions in Social Security cases, there are
categories of physicians: (i) treating physicians, who actually treat the claimant
examining physicians, who examine but do not treat the claimant; and (iif)
examining physicians, who neither treat nor examine the claimaggterv. Chater 81
F.3d 821, 83(@9th Cir. 1995). An ALJ must provide clear and convincing reasons
are supported by substantial evidence for rejecting the uncontradicted opinion
treating or examining doctorld. at 83031; Bayliss v. Barnhart427 F.3d 1211, 1216
(9th Cir. 2005). An ALJ cannot reject a treating physician’s opinion in favor of ang
physician’s opinion without first providing specific and legitimate reasons that
supported by substantial evidence, such as finding that a treating physician’s opin
inconsistent with and not supported by the record as a whole. 20 C.F.R. § 404.152]
(ALJ must consider whether an opinion is consistent with the record as a veeel@)so
Batson v. Comm’r of Soc. Sec. Adm859 F.3d 1190, 1195 (9th Cir. 200Zhomas V.
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Barnhart 278 F.3d 947, 957 (9th Cir. 2002 pmmasetti533 F.3d at 1041 (finding it not
improper for an ALJ to reject a treating physician’s opinion that is inconsistent with
record).

The ALJ reviewed records from Plaintiff’s treating physician Raun Melmed, M
(A.R. 37). The parties agree that the ALJ could not reject Dr. Melmed’s opinions wit
first providing specific and legitimate reasons supported by substantial evidence
record. (Doc. 15 at 9-12; Doc. 16 at 8).

On July 11, 2013, Plaintiff went to Dr. Melmed'’s office for a “developmen

the

.D.

hou

n th

tal

consultation.” (A.R. 34819). In his report summarizing the consultation, Dr. Melmed

stated that Plaintiffs symptoms, such as hyperreactivity to sensory responses,
caused Plaintiff “to have significant impairment in social, occupations, and interact
areas of current functioning and are not better explained by intellectual disabili

global developmental delay.” (A.R. 347). Dr. Melmed noted that “there is

ha
ona

[y 0
no

accompanying intellectual impairment and his brightness is one of his absolute strengtt

There is no accompanying language impairment or significance either and the diso
not associated with any known medical or genetic condition.” (A.R:4847 Dr.
Melmed further stated that Plaintiff “has been disabled by his condition and, at this
has extreme impairment in global functioning to the point that he has never
employed or had any social interactions with others.” (A.R. 348).

The ALJ gave “little weight” to Dr. Melmed’s statement that Plaintiff has bg
“disabled by his condition,” explaining that it was made prior to the application date
“therefore has limited relevance in determining the claimant’s condition siree
application date.” (A.R. 37). The ALJ also explained that (i) the record refl
significant improvement since July 2013; (ii) Dr. Melmed made the statements “in
appears to be an initial consultation”; (iii) “Dr. Melmed did not conduct his ostmtg
but relied almost entirely on the statements of claimant and claimant’s father as w

the reports of others”; and (iv) “the statement that the claimant has never had any
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interaction with others is inaccurate as the record suggests the claimant previously h

friends (Exhibit 4F/2) . ...” (A.R. 37).

Respondents correctly observe that Plaintiff does not address the ALJ’s conc
that Dr. Melmed’s July 2013 letter is inconsistent with the rec@ahc. 16 at 9 n.3)see
Bray v. Comnr’ of Soc Sec. Admin554 F.3d 1219, 1226 n.7 (9th Cir. 2009) (deemi
argument not made in disability claimant’'s Opening Brief waiv€dymickle v. Comm'r
Soc. Sec. Admin533 F.3d 1155, 1161 n.2 (9th C2008)(declining to address issue thg
plaintiff did not argue with any specificity in plaintiff's briefing)That conclusioris
supported by substantial evidence and constitutes a specific and legitimate reas
rejecting Dr. Melmed’s July 2013 reporfSee, e.g.A.R. 426, 428, 431, 432, 660, §87
Therefore, to the extent that the ALJ’s other reasons for rejecting the July 2013 rep
invalid, the error is harmlessSee Molina674 F.3d at 1115 (an ALJ’s error in providin
both valid and invalid reasons for a finding is harmless if there remains sudist
evidence supporting the ALJ’s decision and the error doesauyatte the validity of the
ALJ’s ultimate conclusion).

In a February 12, 2014 lettddy. Melmed stated that Plaintiff “has been diagnos
as having Autistic Disorder. Gaccuing challenges are also evident. These iss
significantly impact his capacity to work at this point, and a vocational rehabilita
program is strongly recommended for him.” (A.R. 693). The ALJ gave Dr. Melm
letter “some weight.” (A.R. 37).The ALJ explained that Dr. Melmed’'s stateme
regarding the degree of impact of Plaintiff's conditions is vagie.). The ALJ stated
that “in so far as the statement means that the claimant’s condition significantly lir
his ability to perform basic work activities (the definition of severe at Step 2), itis g
significant weight as it is consistent with the treatment evidence . . . . However
evidence does not support a conclusion that the claimant has disabling impairm
(Id.). The Court finds that the ALJ reasonably found that Dr. Melmed’s July 2014 |
is vague. This is a specific and legitimate reason for rejectingopinen.

See Thomaf78 F.3dat 957 (“The ALJ need naicceptthe opinionof any physician,

-8-
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including a treating physician, if thapinionis brief, conclusory, and inadequatel

supported by clinical findings.”).

The ALJ further noted that “[tjhe recommendation of vocational rehabilitation

implies the doctor believed the claimant could work with treatrhgit.R. 37). Thisis a

valid reason for not giving controlling weight to Dr. Melmed’s statements. The ALJ

is responsibléor resolving ambiguities in the record and “is entitled to draw inferen
‘logically flowing from theevidence.” Sample v. Schweike894 F.2d 639, 642 (9th Cir.

ces

1982);Magallanes 881 F.2d at 750. The ALJ also observed that Plaintiff

“acknowledged improvement just a few months after [Dr. Melmed’s] letter, which
within one year after he filed his application.”ld.j. This is another specific anc
legitimate reasorsupported by substantial evidence for discounting Dr. Melmed’s
2014 letter. The Court does not find that the ALJ improperly discounted Dr. Melm

opinions expressed in his July 2014 letter.

was
!
July

ed’s

For the above reasons, the Court does not find that the ALJ improperly weighe

Dr. Melmed'’s opinions.
2. Conflicts Between Jobs Identified at Step Five and Plaintiff's RFC

At Step Rve of thedisability analysisan ALJ mustidentify specific jobs existing
in substantial numbers in the national economy that [a] claimant can perform despits
identified limitations.”Zavalin v. Colvin 778 F.3d 842, 845 (9th Cir
2015) (quotinglohnson v. Shalal&0 F.3d 1428, 1432 (9th Cir. 1995))n making a
disability determinationan ALJ relies primarily on théictionary ofOccupational Titles
(the “DOT") for “information about the requirements of work in the national econom
Massachi v. Astrye486 F.3d 1149, 1153 (9th Cir. 2007). In addition to the DdDRLJ
“also uses testimony from vocational experts to obtain occupational evidelceat
1153. Generally, the VE's testimony should be consistent with the DDT.

“When there is an apparent conflict between the vocational expert's testimon
the DOT—for example, expert testimony that a claimant can perform an occups

involving DOT requirements that appear more than the claimant can hahelé\LJ is

-9-
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requred to reconcile the inconsistencyZavalin 778 F.3d at 84€citing Massachi 486
F.3d at 115%4). The ALJ must ask the VE whether his or her testimony conflicts v
the DOT. Massachi 486 F.3d at 11534. If it does conflict, “the ALJ must then

th

determine whether the vocational expert's explanation for the conflict is reasonable ar

whether a basis exists for relying on the expert rather than the [D@ITat 1153.

Plaintiff contends that his assessed RFC conflicts with the DOT’s descriptiof
the hand packager and sandwich maker positions. Plaintiff argues that (i) both pos
require a reasoning level beyond his capabilities; (ii) the hand packager position iny
a noise intensity that conflicts with the provision in his RFC that he avoid concent
exposure to loud noise; and (iii) the sandwich maker position requires interper
contact that conflicts with the provision in his RFC that limits him to occasio
superficial interaction(Doc. 15 at 6-8).

i. Required Reasoning Levels of Hand Packager and Sandwich
Maker Positions

“The DOT describes the requirements for each listed occupation, including

necessary General Education Development (‘GED’) levels; that is, ‘aspects of edu

(formal and informal) . . . required of the worker for satisfactory job performance.

Zavalin, 778 F.3d at 84¢quoting DOT, App. C1991 WL 688702 (4th ed. 1991)). “Thq

GED levels includes the reasoning ability required to perform the job, ranging from L

1 (which requires the least reasoning ability) to Level 6 (which requires the mo
Id. (citing DOT, App. C1991 WL 688702). The DOT definese&oimg Levels 1

through 3 as follows:
Level 3: Apply commonsense understandingcaoy out
instructions furnished in written, oral, or diagrammatic form
Deal with problems involving several concrete variables in or
from standardized situations.

Level 2: Apply commonsense understandingcdoy out
detailed but uninvolved written or oral instructions. Deal with
problems involving a few concrete variables in or from
standardized situations.

-10 -
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Level 1. Apply commonsense understandingcdoy out
simple one or two-step instructions. Deal with standardized
situations with occasional or no variables in or from these
situations encountered on the job.

DOT, App. C, 1991 WL 688702 (emphasis added).

Plaintiff's RFC provides that he has the ability to “understand, remember,
carry out[only] simple job instructionsand “perform simple, routine, repetitive tasks
(A.R. 33). Plaintiff contends that this limitation conflicts with the VE's testimony t
Plaintiff could perform the job of a hand packager and sandmiker both of which
havea Reasoning Lev&. (Doc. 15 at 8).This argument is without merit d¢c]ourts
within the Ninth Circuit have consistently held that a limitation requisingple or

routine instruction@ncompasses threasoning levelef oneand two” Xiong v. Comnr’

Soc. Sec. AdminNo. 1:09cv-00398SMS, 2010 WL 2902508, *6 (E.D. Cal. July 22

2010); see also Zavalin 778 F.3d at 8447 (finding that Level 2 Reasoning is mor
consistent with limitation to “simple, routine, and repetitive work” than Level
Reasoning)lLara v. Astrue 305 F. App’x 324, 326 (9th Cir. 2008]SJomeone able to
perform simple, repetitive tasks is capable. of. Reasoning Level 2 jobs.”Jsbrew v.
Astrue 303 F. App’x 567, 569 (9th Cir. 2008]T]here was noconflict between the
ALJ's step five determination that [the claimant] could complete only simple tasks
the vocational expert's testimony that [the claimant] could do.johscategorizes at
‘Reasoning Level 2.””)Moore v. Astruge623 F.3d 599, 60@th Cir. 2010)finding there
iIs no direct conflict between “carrying out simple job instructions” and occupat
involving Reasonind.evel Two); Hackett v. Barnhart395 F.3d 1168, 1176L0th Cir.
2005) (“leveltwo reasoning appears more consistenthwgimple and routine work
tasks);Money v. Barnhart 91 FE App'x 210, 215 (3d Cir. 2004)Working
atreasoning level ®ould not contradict the mandate that [claimant's] work be sim

routine and repetitive.”).

-11 -
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ii. Apparent Conflict Between Noise Level of Hand Packager
Position and Plaintiffs RFC

As mentioned, Plaintiffs assessed RFC indicates that Plaintiff should avoid

concentrated exposure to loud noisgensity environments(A.R. 33). The DOT

ranks noise intensity as follows:

1 Very Quiet  isolation booth for hearing test;
deep sea diving; forest trail

2 Quiet library; many private offices;
funeral reception; golf course;
art museum

3 Moderate  business office where typewriters

are used; department store;
grocery store; light traffic; fast
food restaurant at off-hours

4 Loud can manufacturing department; large earth-
moving equipment; heavy traffic
5 Very Loud rock concert—front row; jackhammer in

operation; rocket engine testing area during test

U.S. Dep’t of Labor, Selected Characteristics of Occupations Defined in the Re
Dictionary of Occupational Titles, App. D, D-2 (1993) (SCO).

The hand packager posititkias a noise rating 6foud.” DOT 920.587-0181991
WL 687916. Plaintiff aserts that this conflicts with Plaintiffs RFC. (Doc. 15 at The
Court finds thathere is an apparent conflict between Plaintiff's RFC and the noise |

of the hand packagerposition as detailed in the DQT To reiterate, when

a conflictbetween a VE's testimony and DT arises, the ALJ must make an inquiny

with the VE and then determine whether the VE's “explanation forcdahéict is

reasonable and whether a basis exists for relying on the expert rather thBOT€E [

vise

evel

Johnson60 F.3dat 1435. Because the ALJ did not clarify the apparent conflict between

Plaintiff's RFC and the DOT with respect to the hand packager position, the VE’

testimony cannotserve as substantial evidence supporting the ALJ's Step

determination that Plaintiff could be employed as a hand packager.

-12 -
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iii. Apparent Conflict Between Sandwich Maker Position and
Plaintiff's Limitations Regarding Interpersonal Interaction

Plaintiff's RFC provides that Plaintiff “can have occasional, superficial interacti

with the publicand ceworkers, with no crowd contact.” (A.R. 33). At the hearing, t
ALJ clarified to the VE that “superficial interaction” is contact “that's not necess3g
related to job dutiesand “just occasional.” (A.R. 82). The DOT explains that t

sandwidn maker position entails “[rleceiving sandwich orders from customeXOT

920.587-018 1991 WL 687916 The Court finds that there is an apparent conflj

between Plaintiffs RFC and the requirements of the sandwich maker position.
Plaintiff explains “[i]t is dfficult to imagne a kitchen/restaurant environment where
sandwich maker was not required to hareg interaction with coworkers that is no
related to job duties as the ALJ’'s RFC provides.” (Doc. 158t(émphasis in original).
Neitherthe VE nor the ALXeconciledthis apparent conflict. Consequently, the ¥E
testimony maynot serve as substantial evidence supporting the ALJ's Step
determination that Plaintiff could be employed asamdwich maker SeePardue v.
Astrue, 2011 WL 5520301 at *5 (C.D.Cal. Nov. 14, 2011)finding inconsistency
between DOT desgition of job of cleaner and ALJ’s finding that claimant should 1
have contact with public).

D. The Case Will Be Remanded for Further Proceedings

Ninth Circuit jurisprudence “requires remand for further proceedings in all but

rarest cases.Treichler v. Comm’r of Soc. Sec. Admifi/5 F.3d 1090, 1101 n.5 (9th Cir.

2014). “Where an ALJ makes a legal error, but the record is uncertain and ambig
the proper approach is to remand the case to the ageiacwat'1105.

The Court has found that the ALJ has erred at Step Five by failing to reconcil
apparent conflid between the hand packager and sandwich maker positions
Plaintiff's RFC limitations. As this ian oustanding issu¢ghat must beesolved through
further proceedings, the Court will remand this matter to the Commissitaenear v.
Berryhill, 865 F.3d 1201, 120@®th Cir. 2017)(remandhg case‘so the ALJ can ask the

-13 -
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VE to reconcile” jobs that th&LJ found plaintiff could performwith the plaintiff's
physical limitations).
[Il. CONCLUSION

Based on the foregoing,

IT IS ORDERED reversing the decision of the Commissioner of Social Security

and remanding this case to the Commissionefuiihe proceedings in accordance wit
this Order.
IT IS FURTHER ORDERED directing the Clerk of Court to enter judgmet

accordingly.
CA S

Dated this 3rd day of July, 2018
Eileen S, Willett

United States Magistrate Judge
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