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eeri-Can Freight Systems Incorporated et al Doc. 1

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Zandra Manion, et al., No. CV-17-03262-PHX-DWL
Plaintiffs, ORDER
V.

Almeri-Can Freight Systems Incorporated, et
al.,

Defendants.

The Final Pretrial Conference in this casscheduled for August 26, 2019. (Do
91.) In anticipation of trial, the partiesvmafiled 10 motions in limine. (Docs. 97, 99
107.) Having reviewed those motions andrésponses thereto, the Court hereby rules
follows. The parties will be free at the PratilConference to preseadditional argument
concerning any of these rulings and attetogtonvince the Court to change its mind.

l. Plaintiff Blyler's Motion re: Post-Segation Sexual Relationships (Doc. 97)

Plaintiff Lisa Blyler seeks the preclusiah evidence that shengaged in sexua

relationships with two other men after sepiagafrom Johnathan Blyler (“the Decedent”).

(Doc. 97.) She contends suehidence is irrelevant becau§e]hile the fact that Lisa
Blyler may have begun datirajter her separation from Johhah Blyler may be relevant
to a determination of damages, whether stgaged in sex while daty is not relevant.”
(Id. at 2.) She further contends that sesfidence should be excluded under Rule 4
because it would be unfayriprejudicial and likely tanflame the jurors. I¢l. at 2-3.)

Finally, she contends the potential for juror a@idn is exacerbated by the fact that she
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suing in two different capacities in thisase—statutory beneficiary and person
representative of the Decedent’s estate—aaguitors may find it difficult to consider the
disputed evidence only with respéather claim as a beneficiaryld()

In their response, Defendants argue tisputied evidence is relevant because L
Blyler is seeking damages based on the loS®wé, affection, comanionship, protection,
and guidance from Johnathan Blyler” and thieeotcourts have recognized that “[w]he
claiming the loss of a relationship, the extamd aature of that relatnship is essential to
the claims.” (Doc. 115 at 2, quoting Doc. 11&t17.) They continue: “If the parties wer
estranged, such that Plafh was dating or having sexbaelationships outside of a
previously monogamou®lationship, this goes to the heaf Plaintiff's damages and is
likely the most important and relevant imimation for a jury to evaluate a marits

relationship.” [(d.) Defendants also contend thesmlited evidence isn’'t unfairly

prejudicial and that any risk of confusi@emming from Lisa Blyler's dual role a$

beneficiary/representative can be eliminabgdforcing Plaintiffs to stick with a single
representative in the wrongful death claind. at 3-4.)

This motion will be denied. Plaintiff Blyldras placed the nature of her relationsh
with Decedent at issue by asserting whagffectively a claim for loss of consortium
Defendants are therefore entitled to present egglbparing on that issue. A rational jurd
could conclude that an estiged spouse who was engagingsexual relationships with
others is not entitled to the same rang®ss$-of-consortium damag@s a spouse who ha
merely separated from her partner, and gpshengaged in some casual dating, |
remained monogamous. Indeed, Arizona &pecifically recognizethat “[c]lonsortium
includes . . . in the marital relationshipxsal relations” and that “[tlhe purpose of
consortium claim is to compsate for the loss of” thiglong with other element®8arnes
v. Outlaw, 964 P.2d 484, 487 (AriA998) (quotation omitted).

Nor does Rule 403 preclude the admissiothsf evidence. Eotusion under Rule
403 is “an extraordinary rerdg to be used sparingly.United Sates v. Mende, 43 F.3d
1298, 1302 (9th Cir. 199%citation omitted). “Under the tesrof the rule, the danger o
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prejudice must not merely outweigh thebative value othe evidence, bidubstantially

outweigh it.” Id. Here, the relevance of the disputed evidence is more than marginal,

the nature of Plaintiff Blyler's damage clairmnd it seems unlikely that a jury of adulfs

would be inflamed to @ point of irrationality by the presetion of evidence that a perso

who had separated from her spouse was sexaatlye. Finally, any risk of confusior

stemming from Plaintiff Blyler's role adoth statutory berfieiary and personal
representative can be addressed throughipstyuctions, if request by the parties.

I. Plaintiffs’ Motion re: Inadmissible Heaay Of Unknown Witnesses (Doc. 104)

During his deposition, Defendant Steveabertson (“Robertson”)—the driver o

the semi-truck that collidedith Decedent’'s vehicle—tesid that an unknown witness

stopped at the scene of thellision and they “Ad a conversation.. about whether

[Decedent’s] Jeep had its lighbn and/or whether [Deced&s) Jeep was completely
stopped on the roadway.” (Doc. 104 at RP)aintiffs move toexclude any evidence

concerning this alleged conversation at toetause it is hearsayd because Defendants

experts did not rely on @&nd could not reasonably have relied onlidl. &t 2-3.)

In their response, Defendants “do not abje the preclusion of testimony made hy

unknown witness to DefendanteS8en Robertson.” (Doc. 10& 1.) Accordingly, this
motion will be granted.

[ll.  Plaintiffs’ Motion re: Hearsay CradReport Witness Statement (Doc. 105)

The police report in this case stateatth withess named Mario Duran witnessed

the accident and provided a written statemetiiéopolice officer statig that he “did not

see any lights or hazards on [Decedent’s] Jedpdc. 105 at 2.) However, the partigs

were unable to locate or depose Mr. Duranmduthe discovery process in this caskl. (

at 2.) Thus, Plaintiffs move to precludm hearsay grounds, aryidence or argument

concerning “statements made by Marior@uin the Arizona Crash Report.id(at 3-4.)

give

)

In their response, Defendants “do not objedhe preclusion of hearsay statements

in the Crash Report which were attributed to other persbims.includes statements mad

by ... Mario Duran....” (Doc. 109 at 1I}2Accordingly, this motion will be granted.
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IV. Plaintiffs’ Motion re: Decedent Being &py Or Sleeping Athe Wheel (Doc. 106)

During discovery in this case, Defemd& propounded requests for admission thf\t,

in a nutshell, asked Plaintiffs admit Decedent had been awdér about 21 hours straigh

at the time of the collision. (Doc. 106 aj 2Based on these requests (which Plaintiffs

denied, because they “lack[] informationkimow [Decedent’s] sleepg habits during the
time period in question”), Plaiiffs suspect that Defendantsimattempt to argue at trial

that Decedent fell asleep at the wiHeefore the fatal collision.ld.) Thus, Plaintiffs move

under Rules 403, 602, and 701 to exclude @ngtence or argument that Decedent “was

sleepy or fell asleep at the wheel just priothte collision at issue in this matter,” arguing

that it would be “pure speculation” smggest Decedent was asleelgl. 4t 2-4.)

In their response, Defendarstate they have documentasgydence (in the form of

text messages) showing that Decedent was @aak:30 am on the day before the accident

and have other evidence shogithat Decedent engagedadditional activities throughout
that day and evening. (Doc. 116 at 2.) Thegtend they “seek fnto provide evidence
to the jury that theecedent had not slept foréwty plus hours at éhtime of the accident”
and that such evidence ideeant because “Defendants’ malefense in this matter is

comparative fault upothe Decedent . . . [and] [a] regular lay person can review |t

he

evidence at hand and determirf a party was fatigued and whether it impacted their

driving under the totalitpf the evidence.” I(l. at 2-3.)

Plaintiffs’ motion will be denied. Defendts have evidence that tends to suggest

Decedent had been awake for 21 hours at the 6f the collision. It does not requir

11%

expert testimony to concludkat a person who's been avealor 21 hours may be sleep

=

and, thus, less attentive as a driver—thia @®mmon-sense conclusion that a juror cou

draw based on his or her owersonal experience ashaman being. And becaus

11%

comparative fault is one of the key disputeslies in the case, evigdenending to sugges|
that Decedent had been awake for 21 hoursedirtie of the collision is both relevant and

not subject to exclusion under Rule 403.

d



© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

V. Plaintiffs’ Motion re: Akcohol Consumption (Doc. 107)

Plaintiffs seek to preclude any evidemmeargument concerning Decedent’s use
alcohol before the collision. (Doc. 107.)hey acknowledge that Decedent’s autop
revealed he had an alcohol concentratiohisnblood of 0.03 percent at the time of h
death, but they contend thAtizona law creates a presungoti of that a driver is not
intoxicated if the driver's blood alcohol level was 0.05 percent or less and Defen
“have disclosed no witness, expeor other evidence to overcome the presumptio
(Doc. 107 at 2.) Thus, they contend awdence or argument concerning Deceden
alcohol use would benfairly prejudicial under Rule 4031d( at 3.)

In their response, Defendants beginnoging that the question whether Decede

was impaired and/or intoxitad is highly relevant, becarist goes to their comparative

fault defense. (Doc. 117 at3.) They further contenddh although Arizona law create
a presumption against intoxication when the el'svblood alcohol level is 0.05 percent ¢
less, this presumption can be overcomd #hey intend to attept to overcome it by
presenting other evidence (in addition to lh@od-test evidence) slwving that Decedent
was impaired at the time of the collisiord.(at 3 [*[T]he jury isallowed to consider and
determine whether or not decetlgras impaired at the time die incident by taking the
testimony of eye witnesses and the medicah@rer regarding alcohol consumption ar
blood alcohol content.”].) They also noteathithe Arizona jury instruction creating th
presumption “anticipates the [ladd alcohol] evidence being admissible; not removing 1
evidence from the jury’s considdion. If the evidence weret admissible, then the jury
instruction would not be therin the first place.” I{l. at 4.)
Plaintiffs’ motion will be denied. Arizonkaw does not erect a hard-and-fast ry
that evidence of alcohol consumption is inaskible unless the driver’s blood alcohol lev
was above 0.05 percent at the time of théston. To the contrary, Arizona law merely
enacts a presumption against int@tion in such cases but leave® the jury to decide,
based on all of the evidence, whettier presumption has been overcor@atev. Superior
Court, In And For Pima County, 732 P.2d 218, 220 (Ari£Ct. App. 1986) (“Nor do we
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agree with DeWolf's argument that since tbgislature created a statutory presumptid
other evidence must be rejecteBoth the presumptionsid ‘other competent evidence

can be considered e jury, which may affa such weight as it deems proper to a

evidence regarding the defendant’s conditidlust as a defendant is entitled to prese

evidence to overcome the statutory presumptiompgirment as it relates to the charg
of driving under the influencef intoxicating liquor, so too is the state entitled to press
evidence on that issue.”)See also Arizona RAJI, Negligence 3, note 2 (“A.R.S. 8§ 2§
1381(G) creates a statutory presumption. Bkagutory presumption can be rebutted, I
it does not vanish with presentatiof evidence to the contrariffhe weight to be given to
this statutory presumption, atalall other competdrevidence, is for the jury to decide.”
(citations omitted). The presumptions ofoixication are relevant because Arizona |3

provides that “[ijn any civil amon, the finder of fact may find the defendant not liable

the defendant proves . . . the decedent wasrdhdenfluence of an intoxicating liquor . . |

and as a result of that influence the . . . decked@s at least fifty per cent responsible f
the accident or event that caused the . . . decedent’s harm.” A.R.S. § 12-711.

Here, Defendants hope to present eyewtriestimony that, when coupled with th
autopsy results and the medical examinessirtgony, may persuade the jury to conclug
Decedent was, in fact, intoxieat at the time of the collsn. Rule 403loes not require
the exclusion of the alcohol-useigence in these circumstancest. Belliard v. Becker,
166 P.3d 911, 912-13, 15-16 (Ariz. Ct. App02ZD (holding that “thdrial court erred by
concluding the evidence of Becker’'s congtimn of alcohol prio to the accident was

irrelevant,” even though “[Becker’s] breath tessult of .031 created the presumption th

he ‘was not under the influence of intoating liquor’ under Arizona [law],” because

“evidence of Becker’s drinkingrior to the accident may be a sufficient basis on which
jury could conclude @ Becker behaved secklessly as to bsubjected to punitive
damages”).

VI. Defendants’ MIL No. 1: Harsay Statements (Doc. 102)

In this motion, Defendants seek tockxe various categories of what the
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characterize as inadmissibledrsay evidence. (Doc. 102First, Defendants seek to
exclude certain statements that Decedent nad®aintiffs Blyler and Manion about hig
future employment plans and his intention tetfjback together” with Plaintiff Blyler.
(Id. at 2-3.) They contend such statememesinadmissible becaudgy don't qualify as
“dying declarations” or fall withimny other hearsay exceptionkd.Y Second, Defendants
seek to exclude any witness statements contained within the police report, including
statements attributable to “Steven Robent Mario Duran, Bdin Gonzalez, Maritza

Martin, Tracey Robertson, Lisa Blyler, ArcuMartinez, Marty Smith, and all statements

al

made by the investigating police officersld.(at 3.) Defendants also move to exclude the

“Driver/Vehicle Examination Reort” because it would only belevant to Ameri-Can’s
negligence and Plaintiffs haagreed to dismissélr independent neglance claim against
Ameri-Can. [d.) Finally, Defendants move to exclude an array of other pieces$
evidence, including various videos, intiew transcripts, and expert reportsd. @t 4.)

In their response, Plaintiffs argue, adgrahal matter, that Defendants have abus

the motion in limine process by attempting @érclude “at least 3 very separate and

~—+

distinctive categories of information” in a sieghotion. (Doc. 110 at 2.) As for the firs

of

D
o

category (hearsay statementsgcedent), Plaintiffs generally note that various hearsay

exceptions and exclusions (present sengegassion, existing mental/emotional/physical

condition, statement of family history, ralige by expert, general trustworthiness) “may

apply” to the statements in questiohd. As for the second cajery (statements in police
report), Plaintiffs “generally agree that tpelice report should ndie admitted at trial
because it is hearsay with naceptions that applybut argue the portions the report that
include Defendant Robertson’sstsments may come in ag{yaopponent admissions, that
the report may be used to refresh certaitne@gses’ recollection, and that the polige
officer's own observations may be adsible as present sense impressioihd. af 2-3.)

As for the third category (othetatements), Plaintiffs carid “[t]his category and the
accompanying argument are so vague to Bfmnthat they have a difficult time in

responding to it.” Id. at 3.)
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The Court generally shares Plaintiffs’ $teation with Defendats’ approach and
will therefore deny the mmn without prejudice. (Defendamntsmain free, at trial, to raise
a contemporaneous hearsay objection ty giece of evidence they believe i

inadmissible.) The difficulty here is that f2adants identified, in scattershot fashio

(7]

dozens of different statements and docum#rasmay trigger the hearsay rules and then

broadly moved to exclude all of them. Yas Plaintiffs correctlypoint out, some of

Defendants’ arguments are obviously wrongr é&s@ample, the portions of the police repart

that contain Defendant Robertson’s own staeis aren’t subject to exclusion under tf
hearsay rules because sudcteatients qualify as party-ppnent admissionsAlthough it

might be possible to carefulgomb through Defendants’ motion, identify every statem
and document they purport toadlenge, and then conduct a hearsay analysis as to
one, the Court declines to do. sdhe point of the motion ilimine process is to simplify
matters for trial, not @ate needless complication.

VII. Defendants’ MIL No. 2: Photos (ODecedent’s Body AndOther Non-Probative

Evidence” (Doc. 103)

In this motion, Defendants move to exclude various gseaf evidence. First,

Defendants seek to precludeaitiffs “from publishing orexhibiting to the jurors
photographs of the body of [Decedent]thé scene of the accident and any autof
photographs of [Decedent] taken by the MatliExaminer.” (Doc. 103 at 1-2.) The)
contend such photographs are subject to exclusion because thHeyeseant, unduly

prejudicial and cumulative” ardvould unfairly inflame the jurors’ emotions and distras
them from the actual disputed issues in the casd.) They further contend that, althoug
the photos might have some theoretical releean showing that Decedent suffered a fa

injury and/or in demonstrating the final resfiplace of the vehicle, the former issue isr

disputed and the latter can peoved by other photos.d() Second, Defendants seek 1o

exclude “the obituary written bgecedent’s estranged wifegfguing that it “provides no

probative value,

have a substantial, unfair prejudicial impact” on the juy. gt 3.) Third, Defendants

-8-
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seek to exclude “evidence npaning to the decedent’s pre-mortem pain and sufferijg,

arguing that it is irrelevant thhe wrongful death claim.ld. at 4.) Fourth, Defendants se
to preclude Plaintiffs from “present[ing] witeg accounts of the eusrthat they did not
see or were not aware of.1d() Fifth, Defendants seek &xclude Decedent’s “honor roll

certificates, achievement awards, random @ip@tphs, academic honors, and scholars

awards from 1989 to 1992,” arguing that swsidence has “no relevance to Plaintiff$

claims for economic damageso bearing on defendantdleed negligence, lack any
probative value, and are hearsayld.

In their response, Plaintiffs argue tl{a) the post-mortem photos are admissil
because Arizona law specificallgermits recovery not just fahe fact of the decedent’s
death, but also for the mannemwhich the decedent diesttoe extent the manner of deat
makes the experience mordfidult for the survivor”; (3 the obituary is admissible
because it helps show the “amgjy sorrow, stress, mentalffering, pain and shock
Decedent’s mother and spouse suffered aswtref Decedent’s death” and is therefo
“highly probative, but not oveylprejudicial” on the issue afamages; (3) Plaintiffs don't
intend to present evidence pfe-mortem pain and suffering; and (4) the certificat
awards, and cards “are not offered for thehtroft the matter assertduit rather for their

non-economic value to the people whedd Decedent.” (Doc. 111 at 2-4.)

This motion will be granted ipart and denied in part. r6t, Defendants’ request tQ

exclude the photographs of Decedent’s body will be overruBcbuard v. Kyline Stedl,

Inc., 158 P.3d 255 (ArizZCt. App. 2007), makes clear tlsatch photographs are potentially

relevant and admissible in aemgful death case: “[T]he Wngful Death Act . . . permits

”

k

nip

e

1%
v

a recovery not just for the fact of the decedent’'s death, but also for the manner in whic

the decedent dies to the extent the manner of death makes the experience more diffi

the survivor. . .. Thysnsofar as the manner of a ddest’'s death may have added to

wrongful death plaintiff's angsh resulting from the death, . . . it is highly relevant tojhe

plaintiff's claim for damages.”ld. at 259-60. Although Plaintiffs obviously cannot

overboard at trial and bombard the jury vatbumulative presentatiai evidence on this

-9-
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topic, the photographs will ndie categorically excluded.

Second, Defendants’ request to exclutde obituary will be granted. Such

document is filled with hearsaynd also raises significagbncerns under Rule 403,

Moreover, Plaintiffs can preseavidence concerning the angfuj suffering, and pain they
suffered as a result of Decedantieath by testifying and thenig cross-examined. Itis
impossible, in contrast, toass-examine aobituary.

Third, Defendants’ request to excludadance of pre-mortem pain and sufferin
will be granted in light of Plaintiffs’ non-opposition to it.

Fourth, Defendants’ request to exclude various certificates, awards, and card
be denied without prejudice—it is impossiblertite on such a broagquest in a vacuum,
without examining each individual documesunhid being able to weigh the Rule 40
considerations in light of the other evidence thatdegarately been admitted.
VIIl. Defendants’ MIL No. 3: “Refile Theory” Arguments (Doc. 99)

In this motion, Defendants ask the Caarpreclude Plaintiffs “from commenting
or presenting any evidence that Defendants refused to accept responsibility for the §
accident, urging the jurors to ‘send a messdageplace themselvesm the shoes’ of the
Plaintiffs, evidence or testimony as to Ptdfs’ financial condition,and general or non-
specific questions and arguments related éedhessly endangering other people’ and
creating ‘hazards’ to the genepalblic.” (Doc. 99 at 2.) Téy contend that such argumen
are improper under Rules 4@hd 403 and have been ‘amhously endorsed by a non
lawyer psychologist . . . whose text has besed as a playbook for modern plainti

attorneys.” [d. at 2-3.)

1 See, e.g., United Statesv. Taylor, 2011 WL 13195944, *BE.D. Va. 2011) (“[T]he
court sustains defense counsel’s objectiorth® obituary because it is clear that tf
obituary was introduced to prove the trutheofact discussed therein, and no hears
exception is applicable.”Barbeev. Barbee, 2010 WL 4132766, *6-{Tex. Ct. App. 2010
(concluding that “the trial erred in admitting into evidence two obituaries that ha
published in on online newspaper” because ‘bbituaries are hearsay”). Although son
courts have suggested thattae portions of an obituary may be admitted under the
called “pedigree exception” to the hearsay sulehich is codified at Federal Rule @
Evidence 803(19)ee, e.gi.,_ln_re Estate of Derricotte, 744 A.2d 535, 5340 (R.l. 2000),
it doesn’'t appear that Plaintiffs wish to introduce the obyturathis case for the limited
purpose of proving they were related to Dece(efdact that doesn’t appear to be dispute
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In their response, Plaintiffs argue tHaefendants’ motion is improper becaug
motions in limine should be used to excluwadence, not arguments. (Doc. 112 at ?
Plaintiffs also contend the specific typesaojuments identified iDefendants’ motion are
permissible and appropriateld(at 2-3.)

Defendants’ motion will be deed without prejudice. Although some of the specit

lines of argument identified in the motion mag impermissible, the motion is too brogd

and hypothetical to provide éhspringboard for any sort afeaningful pretrial ruling by
the Court. As another cowptly put it, when denying arsilar “reptile theory” motion in
limine:

Defendants give the Court nothing olijee to consider in deciding what
language, phrases or evidence the Csluwould deem improper. Defendants
complain about amphous and ill-defined conceptather than specific
evidence which they beliex®aintiff will introduce or arguments which they
believe Plaintiff might make. The Coust being asked to rule on abstract
and generalized hypotheticals. Irethbsence of something more specific,
the Court is unable and unwilling to grant their motion.

Baxter v. Anderson, 277 F. Supp. 3d 860, 863 (M.D. La. 2018ee also Walden v. Md.
Casualty Co., 2018 WL 6445549, *3D. Mont. 2018) (“The Courdenies the motion as tq
the so-called reptile theory. The Court walbt categorically prohibit a form of trial
strategy, particularly given the absence of any reason to believe that reptile theory is
to rear its head here (or that the Cauvould be able to identify it if it did).”)Dorman v.
Anne Arundel Med. Ctr., 2018 WL 2431859, *6 (D. Md2018) (“[T]his motion is
premature and presents vague challenges totffislistyle of argument rather than to an
evidence that Plaintiffs intend totroduce. At this time, #nCourt does not find a need t
classify any potential future argument asptilian’ or inappropriate, especially becaus
counsel’'s arguments to theryuare permitted a significant degree of latitudeBinch v.
Pacific Cycle, Inc., 2015 WL 11622952, *2 (N.D. Ga. 2015) (“To the extent that Defend
seeks to preclude Plaintiffs from engaging the ‘Reptile’ tactis, this request is
unnecessary and overly broad. Certainly, #imlffs veer into those tactics at trial, th

Court can and will address the issat the appropriate time.”).
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IX. Defendants’ MIL No. 4: Lay WitnesBestimony On Expert Topics (Doc. 101)

In this motion, Defendants move to preclilaintiffs from (J eliciting testimony
from lay witnesses concernirthe cause of Decedent’'s death and/or the cause of
accident itself and (2) eliciting testimony fromabitiff Lisa Blyler “as to the hiring and
retention practices of the Arizona and/ori®lschool districts.” (Doc. 101 at 2-4.
Defendants contend the former would be iog@r because only experts may offer opinio

about causation and the latter would be imprdy@eause Lisa Blyler's employment witl

the Arizona Department of Edation only involves “budgetg, vendor management, and

finance” and she thus doesn’t have a fodiotiato testify about hiring practices an
procedures. I¢.)

In their response, Plaintiffs argue theéfendants’ request texclude lay witness
testimony on causation is puirgj because Defendants cone€tt is undisputed that
decedent died as a result ofstlaccident.” (Doc. 113 at 2-3, quoting Doc. 101 at
Plaintiffs surmise that Defendts’ intent in filing the mbon was to preclude them fron
testifying about their subjective understampdof what occurred ding the accident and
that such testimony is admissible und&rouard. (Id. at 3-4.) As for Lisa Blyler's
testimony, Plaintiffs clarify that she will ndite opining about the hiring and retentig
practices of Arizona and Ohio schoolsd. @t 4.)

Defendants’ motion will be grarden part and denied in parfirst, the Court shares
Plaintiffs’ confusion about wdit, exactly, the first part dhe motion was attempting tc
exclude. In any event, to the extent Defemd were trying to exclude Plaintiffs fron
testifying about their subjective understandoigvhat occurred dung the accident, the
Court tends to agree that suelstimony will be admissible und@irouard. Defendants
remain free to make a motargeted, contemporaneous aien during trial to any
specific testimony they feel is improper. Sedpbecause Plaintiffs concede that Lis
Blyler won'’t be offering any testimony conoéng “the hiring and rention practices of
the Arizona and/or Ohio school districts,” to the extent Defendants’ motion see

exclude such testimonit will be granted.
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X. Defendants’ MIL No. 5: Limiting Evidence (Doc. 100)

In this motion, D&ndants identifyfourteen different categories of evidence the
believe should be excluded or limited. (Dodd Hb 2-3.) Althouglthe body of the motion
is largely devoid of legal argument or casttions, Defendants attempt to cram the
arguments into a series sihgle-spaced footnotesld(at 2-3 nn.1-7.)

In their response, Plaintiffs make a vatiattempt to address Defendants’ vario
arguments. (Doc. 114.)

This motion will be denied without prejusi. The motion appearing at Docket N
100 represents a transparent attempt to subwvetirtiitations on motns in limine that
were set forth in the order setting the FinatRal Conference. (Doc. 91 at 2-3 [“Eac
party may file no more than five motionslimine. . . . The motins and responses mus
be concise and must not exceed three (3) pages in length.”].)

Accordingly,I T ISORDERED that:

(1) Plaintiff Blyler's Motion re: Post-Sepation Sexual Relationships (Doc. 97
is denied;

(2) Plaintiffs’ Motion re: Inadmissilel Hearsay Of Unknown Witnesses (Do
104) isgranted;

(3) Plaintiffs’ Motion re: Hearsay CragReport Witness Statement (Doc. 105

IS granted,;

(4) Plaintiffs’ Motion re: Decedent Beg Sleepy Or Sleeping At The Whes
(Doc. 106) idenied;

(5) Plaintiffs’ Motion re: Alcdol Consumption (Doc. 107) denied;

(6) Defendants’ MIL No. 1: Heaay Statements (Doc. 102)denied;

(7) Defendants’ MIL No. 2: Photo®f Decedent's Body “And Other NonA
Probative Evidence” (Doc. 103)gsanted in part and denied in part;

(8) Defendants’ MIL No. 3: “Reptil@heory” Arguments (Doc. 99) denied;

(9) Defendants’ MIL No. 4: Lay Witres Testimony On Expert Topics (Dog.
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101) isgranted in part and denied in part; and

(10) Defendants’ MIL No. 5Limiting
Dated this 7th daof August, 2019.
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Evidence (Doc. 100) idenied.

A
~"Dominic W. Lanza
United States District Judge




