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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Andrew K. Forbes, et al., No. CV-17-03295-PHX-GMS
Plaintiffs, ORDER
V.

Bank of America NA, et al.,

Defendants.

Pending before the Court is the MotionRemand of Plaintiffs Andrew and Juli
Forbes. (Doc. 9). For thfellowing reasons, the Court denies the motion.
Background

On August 22, 2017Plaintiffs Andrew and JulidForbes of Arizona filed a
Complaint, pro se, in Maricopa Coun8uperior Court against Defendants Bank
America, N.A. (BANA) andLeonard J. McDonald. (Doc. 1-1). In 2006, Plaintiff
executed a promissory noteitiv BANA in the amount 0f$399,900.00 in order to
purchase real property in Witann, Arizona. This note wasaged by a deed of trust or
the land, with BANA aghe beneficiary. Plaintiffs defidted on the loan in 2009, an(
were unable to agree on loan modificatiprograms with BANA. After default, the
trustee sent notice to Plaintiffs of a saletlod property. Plaintiffsealized that BANA
was foreclosing on the wrong property and infedhthe trustee of thisistake. Plaintiffs
received no further corresponadenfrom BANA or the trustee, causing them to belie

the property has been foreclosed.
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A Notice of Substitution offrustee was recorded dday 31, 2017 and Mr.
McDonald was appointed the successor tmistlaintiffs then received a notice ¢
trustee’s sale referencing a renewed effort to foreclose on the property. Plaif
Complaint asserts wrongful foreclosureainling that the statute of limitations ha
expired. Additionally, Plaintiffs allege that BYA breached their fiduary duties of good
faith and fair dealing. Plaiifif's Complaint seeksnjunctive relief to stp the foreclosure
and alleges injuries in excess of $150,000.

Defendant BANA removed the action tederal court on September 22, 201
BANA, a citizen of North Carolina, allegethat Defendant McDonald, a citizen ¢
Arizona, has been fraudulently joined to taesuit. BANA asserts that Arizona law an
the Complaint provide no basis for relief agdiDefendant McDonald as Trustee. BAN
also states that the amountcontroversy exceeds $75,0@aintiffs filed a Motion to
Remand on October 17, 2017.

Discussion
l. Legal Standard

“[Alny civil action brought in a State cauof which the district courts of the
United States have origingurisdiction, may be reoved by the defendant or thg
defendants, to the district court of thénited States for the district and divisio
embracing the place where such action is penti28 U.S.C. § 141(a). A party may
remove an action from state court onlythie action could have been brought in ti
district court originally.Ramirez v. Fox Television Station, In@98 F.2d 743, 747 (9th
Cir. 1993). The party assertimgderal jurisdiction has the kien of proof on a motion to
remand to state court, and the removalustats strictly construed against remov
jurisdiction. Gaus v. Miles, In¢.980 F.2d 564, 566 (9t€ir. 1992) (noting a “strong

presumption” against removal jurisdiction, astdting that “[flederal jurisdiction must be

rejected if there is any doubt as to thght of removal in the first instance”).
[I.  Analysis

Federal jurisdiction is proper in all casthat present a federal question on the fd
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of the complaint. 28 U.S.C. B331. In addition, the Coulnias subject-matter jurisdictior

to rule on cases in which def#ants and plaintiffs are citizerof different states and thée

amount in controversy is greatthan $75,000. 28 U.S.€.1332. The Supreme Court hg

interpreted 8§ 1332 taequire complete diversity bedsn parties, such that “the

citizenship of each plaintiff is diversGéom the citizenshipof each defendant.”
Caterpillar Inc. v. Lewis519 U.S. 61, 68 (1996However, if a plaintiff “fails to state a|
cause of action against a resident defendand, the failure is obvious according to th
settled rules of the state,” the district courtyroskim that the party is fraudulently joined
and assert jurisdictiorMcCabe v. General Foods Coy@11 F.2d 13361339 (9th Cir.
1987).

A. Diversity Jurisdiction

1. Diversity of Citizenship

Plaintiffs, Arizona citizens, have fdesuit against BANA, a citizen of North
Carolina, and Mr. McDonald, a citizen dfrizona. On its face, the presence of M
McDonald destroys divsity between the parties. Howeyd the “settled rules of the
state” prevent Plaintiffs from “stat[ing] @éause of action” against Mr. McDonald, the
Mr. McDonald is considered fraudulentlyined and his presence would not preclu
removal on diversity groundsvicCabe 811 F.2d at 1339. Under Arizona law, th

“trustee need only be joined as a partylagal actions pertaining to a breach of ti

trustee’s obligation.” A.R.S. § 33-807(E).adurt order “entered against the beneficiary

[BANA] is binding upon thetrustee with respect to any actions that the trustee
authorized to take by theust deed or by this chaptéd. A trustee joined in an action “is

entitled to be immediately dismissedd. Three elements must be established fof

trustee to fall under 8 33-807(E)sotections: the trustee igdafendant in the action, the

claim “relates to the authority of the trusteeats,” and the claims “do not allege that th
trust breached any of his or her obligations #rége under either the deed of trust” (
statutes that regulate deeds of tré&izz v. Chase Home Finance, LL{&63 F.Supp.2d
1116, 1125 (D. Ariz. 2011).
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The first two elements of § 33-807 are met here. The trustee, Mr. McDonald, i
named as a party in the colampt. The complaint deals ith whether the Plaintiffs’
property may be foreclosed, &sue that relates to the autityiof the trustee’s ability to
act with regards to a deed of trust sale. Aghothird element, itheir Motion to Remand
Plaintiffs assert that “Defelant Leonard J. McDonald dached his fiduciary duty to
Plaintiffs.” (Doc. 9, pg. 4). Plaintiffs argue that this fosary duty was breached by Mr
McDonald continuing to proceewith the foreclosure aftdPlaintiffs informed him of
their claim that the foreclosure is barred bg #tatute of limitations. Plaintiffs state an

intent to “provide further drification to these allegatioregainst Defendant Leonard J.

Lo o

McDonald by filing an amended complainpan remand.” (Doc. 9, pg. 5). This Cou
cannot engage in speculation as to whatmiifées may allege iman amended complaint
The Complaint filed in Superior Court oryentions Mr. McDonald twice: once to state
that he is a resident of Arizona, and oncestite that he was appointed as a Succesgsor
Trustee. (Doc. 1-1, pgs. 3, 6, 11 3, 17)e @omplaint, therefore, makes neither factyal
allegations that would supgaan independent claim agatridr. McDonald nor actually
brings a claim against Mr. McDonald for aebch of duties. Any der this Court might
issue against BANA about the foreclosure vdoapply to Mr. McDonll under A.R.S. §
33-807(E). Thus, Mr. McDonaldas been fraudulég joined to the suit and his presenge
does not destroy the diversity requiremeé&geWebb v. CitiMortgage, IncNo. CV-10-

2455-PHX-SRB, 2011 WI13142488, at *4-5 (D. Az. July 13, 2011)Tietjen v. Wells
Fargo Home Mortg.No. CV-10-06122-PHX-GMS, 201WL 379306, at *2 & n. 2 (D.
Ariz. Feb. 3, 2011)Dumont v. HSBC Mortg. Corp., USNo. CV-10-1106-PHX-MHM,

2010 WL 3023885, at *2 (DAriz. Aug. 2, 2010);Cervantes v. Countrywide Hom
Loans, Inc. No. CV-09-517-PHX-JAT2009 WL 3157160, at *12-13 (D. Ariz. Sept. 24,
20009).

117

2. Amount in Controversy

9
b

Plaintiffs contend that the amount-iofdroversy requirement has not been m

They state that they are seeking only an irfjonc When the relief@ught is injunctive in
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nature, and not monetary, “the amount in coversy is measured by the value of tf
object of the litigation."Hunt v. Washington State Apple Advertising Comd32 U.S.
333,347 (1977). Plaintiffs assetttat the value of the objeof the litigation is properly
measured using the value of the propertpeédoreclosed on: $1¥00. (Doc. 9, Ex. B).
Defendants, however, would use the batamt the loan secured by the propert
$173,231.20. The Court need mesolve this dispute. Pldifis’ Complaint does not seek
only injunctive relief. The Compiiat states twice that “Plaiiffs have suffered and will
continue to suffer if the trustee’s salecanducted in excess of $150,000.00.” (Doc. 1;
pgs. 6, 7 11 22, 26). Plaintiffs do later seek injunctive relief, but that is in addition to
claims of wrongful forecloserand breach of good faith afadr dealing where Plaintiffs
assert damages in excess of $150,008is exceeds the amount-in-controvers
requirement of $75,000.

B. Federal Question Jurisdiction

Federal courts have federal questionsgiction “only when a federal question i
presented on the face of the ptéfis properly pleaded complaint.Caterpillar Inc. v.
Williams 519 U.S. 386, 392 (1987). In this wd¥he plaintiff [is] the master of the
claim; he or she may avoid federal gdiction by exclusive reliance on state lawd”
Plaintiffs’ Complaint allegeshat “Defendant [BANA] engaged in unfair and deceptiy
practices in violation of the Beral Fair Debt Practices Ac{Doc. 1-1, pg. 7, 1 24). This
Is seemingly a reference to the Fair D€btlection Practices AQFDCPA), 15 U.S.C. §
1692 et seq. Without makingny determination as to the rite of Plaintiff's suit, the
FDCPA does contain prohibiins on various unfair pracgs and deceptive actiordee
15 U.S.C. 8 § 1692f, 1692g. Toe extent Plaintiffs are raising claims under the FDCH
this Court has jurisdiction to hear thoséaims. The Court also has supplement
jurisdiction to hear the remaining stddev claims under 28 U.S.C. 8§ 1367(a).
Conclusion

Plaintiffs Motion to Remand is desil because this Court has diversi

jurisdiction. Defendant McDonald is nat proper party under Arizona law, and h
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presence in the suit constitutes fraudulenhder. Without Mr. McDonald, there is
complete diversity betweendlparties: the Plaintiffs arizona citizens and Defendan
BANA is a North Carolina ciien. Although Plaintiffs eim to only be seeking
injunctive relief, theirComplaint contains causes oftiao where they assert damages
excess of $150,000, surpassthg required amount in contrensy. Plaintiffs’ Complaint
also raises a federal question related toRBEPA, giving this Court federal questio
jurisdiction over that claim and supplemanfurisdiction over the remaining state la

claims.

IT IS THEREFORE ORDERED that the Motion to Remand of Plaintiffs

Andrew and Julia Forbes (Doc. 9)D&ENIED.
Dated this 30th day of November, 2017.

Honorable G. Murna Snow
United States District Jge
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