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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Eugene Robert Tucke No. CV-17-03383-PHX-DJH
Petitioner, DEATH PENALTY CASE
V. ORDER

Charles L. Ryan, et al.,

Regondents.

Pending before the Court are Respondavitgion to Set Reasonable Page Limit
and Motion to Preclude Juror Contact (Dot$, 12) and Petitioner Tucker’'s Motion tg
Stay Consideration of Respondents’ MotionPreclude VictimContact (Doc. 18). The
Court, having heard argument on Redny 21, 2018, fles as follows.

1 Page limits

Respondents ask the Court to set a lwhi00 pages for the petition and answ
and 75 pages for the reply. (Doc. 11 at 2.) Tamue that the Court has discretion to 9

page limits and that ga limits are consistent witheéhpurposes of the AEDPA to reduc

delay and promote state-federal comitg. @t 3—4.) They also cite page limits impose

in other districts.Ifl. at 3 n.2.)

The District of Arizona has not placguhge limits on habeas petitions, and thi

Court declines to do so on an ad hoc faBistead, the Court will refer Respondent
request for page limitations in capital habecases for consideration as a matter
District policy.See Morris v. RyariNo. 17-CV-926-PH-SPL, Doc. 16.
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2. Juror contact

Respondents request that the Court oRditioner not to contact any jurors othg
than by leave of Court upoa showing of good causeathjuror misconduct may have
occurred during the trigoroceedings. (Doc. 12.)

Federal courts have long recognized that “very substantial concerns suppd
protection of jury deliberatins from intrusive inquiry.Tanner v. United State483 U.S.
107, 127 (1987). ITanner the Supreme Court recognizeatlipost-verdict investigation
into jury misconduct would lead in some mstes to the discovery of improper jurg
behavior, but expressed concern that allegaticaised for the first time days, weeks, ¢
months after the verdict, [wadil seriously disrupt the finalitpf the process” and coulc
undermine “full and frank disssion in the jury room, jure’ willingness to return an
unpopular verdict, anthe community’s trust in a systethat relies on the decisions 0
laypeople.”ld. at 120-21.

Generally, a verdict may not be impeachad the basis of & jury’s internal
deliberations or the manner in igh it arrived at its verdicfTraver v. Meshriy627 F.2d
934, 941 (9th Cir. 1980). Rukg06(b) of the Federal Ruled Evidence is grounded in
this common-law rule againstradsion of jury testimony tanpeach a verdict. Although
jurors may not be questionatbout their deliberations andlated matters, they may b
guestioned regarding any extrans influence on their verdictanner 483 U.S. at 117,
Traver, 627 F.2d at 941. Accordingly, Ru06(b) allows juror testimony in limited
circumstances to show that (1) extrameoprejudicial information was improperly
brought to the jury’s attention, (2) an outside influence was improperly brought to
upon any juror, or (3) there was a mistake in the verdict f&ee. Tanner4d83 U.S. at
121; Fed. R. Evid. 606(b).

As Tucker notes, the Sugme Court recently recognized another exception to
no-impeachment rule. IfPena-Rodriguez v. Colorad®37 S. Ct. 855, 869 (201 73he
Court held that “where a juror makes a cls@tement that indicates he or she relied
racial stereotypes or animus to convitcriminal defendant, the Sixth Amendme

requires that the no-impeachment rule gway in order to permit the trial court tg
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consider the evidence of the juror’'s statement and any resulting denial of the jury trie
guarantee.” The Court explained that “[n]Joegwoffhand comment indicating racial bias
or hostility will justify setting aside the no-irepchment bar to allow further judicial

inquiry.” Id. Instead, “the statement must temol show that racial animus was p

significant motivating factor in the juror'sote to convict. Whether that thresholf

showing has been satisfied is a matter comuahiibethe substantial discretion of the tri
court in light of all the circumstances. Id.

In a previous ruling in another deg habeas case, this Court granted
Respondents’ motion to preclude juror cont&ta v. Ryan No. 16-CV-3356-PHX-

DJH, Doc. 14. Tucker, who i&frican American, assertsdhthe Court must reexaming

AY”4

its analysis based ondhintervening holding ifPena-Rodriguez(Doc. 17 at 4.) The
Court disagrees.

There is no statute, rule, or laprohibiting federal habeas counsel from
interviewing jurors to discoveadmissible evidencef juror misconduct, or requiring 8
showing of good cause prido contacting jurors. Nonethesds, post-verdict interviews
with jurors are not loked on favorably in the Ninth Circuldard v. Burlington Northern
R.R, 812 F.2d 482, 485 (9th Cir. 198 @brogated on other growds by Warger v.
Shauers 135 S. Ct. 521 (2014), and district dsuhave “wide discretion’ to restrict
contact with jurors to protect jurors froffishing expeditions’ by losing attorneys.’
United States v. Wrighb06 F.3d 1293, 1303.0Qth Cir. 2007) (quotingournal Pub. Co.
v. Mechem801 F.2d 1233, 123@0th Cir. 1986)).

While Pena-Rodrigueadded racial bias to the categories of evidence not covered
by the no-impeachment rule, did not circumscribe the oot's discretion to oversee
post-verdict contact with jurors. “The pteal mechanics of acquiring and presenting
such evidence will no doubt be shaped godled by state rules grofessional ethics
and local court rules, both of which often lirnounsel’s post-trial antact with jurors.”
Pena-Rodriguez137 S. Ct. at 869. lIonited States v. Robinso&72 F.3d 760, 770 (6th
Cir. 2017), be Sixth Circuit held that the districourt did not err when it failed to grant

55

new trial or conduct an evidentiary hearingtba basis of the jury foreperson’s racially
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insensitive remarks to two African-Aerican jurors during deliberationisl. The district
court denied the motion becauswas based on evidence gatéd in violation of a local
court rule and a specific admonishméwoin the bench ndb contact jurorsid.

The District’s local rules recognize thegiproval for the interview of federal jurors
will only be granted when proposed writterteimogatories are submitted to the cou
within the time granted for eotion for a new trial, andnly upon ashowing of good
cause.SeelLRCiv 32.9(b) (citing Rule 606(b)). Wk there is no corresponding rulg
prohibiting counsel from invading the provencof state jurors in federal habeg
proceedings, the absence of a rule is ngpasitive; the Court is no less concerned w
the protection of state jurors than federabyps, and has the discretion to address thg
concerns on a case-by-case basis.

Tucker argues that Rule 606(b) imposes barrier to juror contact and that i
cases such @&ena-RodrigueandTurner v. Murray 476 U.S. 28 (1986), a right to juro
contact is presumed. The Court disagreesttiede cases can bedeto prohibit a good
cause requirement. As already noted, the CouPema-Rodrigueexplained that various
factors ‘limit counsel's post-trial contactithk jurors.” 137 S. Ct. at 869n Tanner the
Supreme Court implicitly approdea limitation on post-verdiatontact with jurors. 483
U.S. at 126. The Court stated that the violatof the district court’s order and the loc:
rule against juror interviews could, in anélitself, constitute grunds for disregarding
evidence gained as astdt of the interview.ld. Moreover, where there has been 1
specific claim of jury misconduct, “there m® federal constitutional problem involved i
the denial of a motion to interrogate jurorSrhith v. Cupp457 F.2d 1098, 1100 (9th Cir
1972).

In addition to the policyconcerns expressed ranner there are “very cogent
reasons” for requiring a preliminary showingiléégal or prejudicial intrusion into the
jury process before allowing counsel tmonduct post-trial interviews, including
protecting the jury from post-verdict miscontaad the courts from time-consuming ar

futile proceedings, reducing the chances antptations for tampering with the jury, an
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increasing the certainty of verdici&lilkerson v. Amco Cor@03 F.2d 184, 185-86 (5tk
Cir. 1983);see also King v. United Statés’6 F.2d 432, 43(2d Cir. 1978).

The lengthy passage of time in capitelbeas cases highlights the substant
concerns mentioned ihannerregarding the possibility ahe serious disruption of the
finality of the judicial process; in this cas®ore than 14 years hapassed since the jury
returned its verdict. Furthethough mindful of the early age of this federal habea
proceeding, the Court also notes that Tutieer come forward with no factual allegatior
suggestive of jury miscondtor racial bias. IfPena-Rodriguezy contrast, immediately
following discharge of the jury, two jurors came forwardnfmrm defense counsel of &
third juror’s bias againdtlexicans. 137 S. Ct. at 861.

Finally, in light of the limited purpose®r which juror evidence would ever bs
admissible in federal habeas proceedings, re@&sonable for this Court to allow pos
verdict contact with jurorsnly through leave of Coudn a showing of good causgee
Fed. R. Evid. 606(b)ee also Cullen v. Pinholstes63 U.S. 170, 18(2011) (“[R]eview
under § 2254(d)(1) is limited e record that was beforeetistate court that adjudicate
the claim on the merits.”).

Thus, the Court finds that the proper way Taicker to proceed is first to make
preliminary showing of good caesand then seek leave oktlourt to approach jurors
Good cause may be shown obly satisfying the requirementd the exceptions set forth
in Rule 606(b) orPena-Rodriguezthat extraneous prejudiciahformation or outside
influence was improperly brougkd the jury’s attention, or that racial animus played
role in the verdict.

3. Victim contact

Respondents seek an order, consistetit Arizona law as geforth in A.R.S. §
13-4433(B), precluding Tucker’'s defense tdaom directly contactingny victim in this
case and directing that they initiate any such contact through counsel for Respor
Tucker has moved for a stay of the Caurtonsideration of this motion pending th
outcome of the plaintiffs’ reque$br a preliminary injunction irArizona Attorneys for
Criminal Justice [AACJ] v. Duceyl7-CV-1422-PHX-SPLIn AACJ the plaintiffs allege
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that § 13-4433(B) violates their First Aamdment rights. The preliminary injunctior
motion was filed in May 2017.

Although Respondentsio no oppose a stay, the @b finds, for the reasons
expressed at the February &inference, that efficiency is tber served if briefing on the
motion is completed.

Accordingly,

IT ISORDERED that Respondents’ Motion to Seeasonable Page Limits (Dog.

11) isDENIED.
IT IS FURTHER ORDERED that Respondents’ Mon to Preclude Juror
Contact (Doc. 12) iISRANTED. Tucker may not contact afyrors otherthan by leave
of Court upon a showing of good cause.
IT ISFURTHER ORDERED that Tucker's Motion to Stay iBENIED (Doc.
18). Tucker shall file a respomso Respondents’ Motion t@reclude Victim Contact no
later than February 28018. Respondents may file glyeno later than March 7, 2018.
Dated this 27th day of February,

—




