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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Hector Villa, No. CV-17-03557-PHX-JAT
Plaintiff, ORDER
V.

State of Arizona, et al.,

Defendath

At issue is Defendant State of Arizam&lotion for Summary Judgment (Doc. 36
to which Plaintiff Hector Villa has filed Response (Doc. 43), afefendant has filed a
Reply (Doc. 44). For the reasons set Hobelow, Defendant’s Motion for Summar
Judgment is granted in pand denied in part.
l. BACKGROUND

Plaintiff Hector Villa brings this actioander Title VIl of the Civil Rights Act of
1964, 42 U.S.C. 8§ 2000e, alleging sex dmanation, national origin discrimination, and
retaliation against his former employer, thgzona Department of Corrections (“ADC”
of the State of Arizona. (Doc. 1 at 1). Pi@fif is a heterosexual male, and a Mexica
American citizen of the United States. (DefemtaStatement of Facts (“DSOF”), Doc. 3
19 36, 67; Plaintiff's Statement of Fact®8OF"), Doc. 42 Y 8485, 87). From 2007 to
2017, Plaintiff worked at AD@s a Correctional Officer (CO) Il at the Arizona State Prig
Complex (ASPC) — Lewis. (DSOF 1 1, 50011 1, 92, 166). Plaintiff was assigned

the Eagle Point unit, which &cross the street from and plogdly outside of the main
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prison complex. (DSOF | 12; PSOF q 12, 93).

A. Plaintiff's September 25, 2014Complaint Against CO Il Deem

In 2014, Plaintiff woked with another CO Il namddhavid Deem at the Eagle Poin
unit. (DSOF | 11; PSOF { 11).amittiff testified in his deposition that Deem called hi

1L

slurs including “Italian n****r” “wet back,”“chomo” (prison slang fioa child molester),
and “faggot” on a “daily basis” andall the time.” (PSOF 11 95, 97). O
September 25, 2014, Plaintiff filed an intercomplaint alleging that Deem had harass
him by, among other things, calling him a “fand a “Sicilian n****r” and by saying he
was going to call the INS to have Pitdf deported. (DSOF  10; PSOF § $@gDoc. 35-

1 at 39-40). This internal omlaint states that inmates and several employees of AD
including Officers Flores, Rxertson, Kingsland, Phillipsand Young—witnessed this
harassment. (Doc. 35-1 at 39-40).lthAugh not mentioned in Plaintiff's
September 25, 2014 complaint, Officer Arsl states in his Declaration that H

witnessed Deem call Plaintii “faggot” and a “Sicilian r**r.” (Doc. 42-6 at 23).

According to Officer Anderen, Plaintiff responded to these comments by telling Deé

“that isn’t cool.” (d.).

Plaintiff also complained to a supervis&gt. Abker, about CO Il Deem'’s slurs on

September 25, 2014. (PSOF 11 99-100; Do 4 5). That samelay, Sgt. Abker
submitted an information repagarding Deem’alleged harassment Bfaintiff to ADC

Lieutenant Lunka, stating:

On the above date and approximate time COIl Villa advised
me that COIll Deem had been making racial comments towards
him. Comments like “I am going to deport you” and that he
was “a faggot, gay, a homosexXualong with other derogatory
comments. COIl Villa advised nthat this has been going on
for the last few weeks and tha¢ has approached Deem about
the comments, stating that hel diot approve of them and that
they were disrespectful towarkdsn. He also advised that COIl
Deem made these commentsuard other staff and inmates
and that now inmates on the yard have been making
inappropriate jokes towaschim. End of report.
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(PSOF 1 100; Doc. 42-5 at 5). On Septen@® 2014, Chris Moody, the Warden of ASP(

Lewis, reassigned Deem to the Morey uwithin the main complex. (DSOF § 15

N

L

PSOF { 15; Doc. 35-1 at 76). §pite Deem'’s reassignment, however, Plaintiff states that

he still “ran into him on a daily basisit the complex. (PSOF |1 15, 125-26).

Leola Baker, the Lead Equal OppoitynLiaison at ASPC-Lewis, forwarded
Plaintiff's September 2014 corgint to Eric Abt, an EquaOpportunity Coordinator in
ADC'’s Central Office. (DSOF | 16; PSOF16). After Abt recommended that a fac
finding investigation be conducted, Bakessigned another Equal Opportunity Liaiso
Sgt. Tyrrell, to do the fact-finding. (DSOf] 17-18; PSOF Y 17-18). Sgt. Tyrrg
interviewed Deem in early &Wember 2014. (DSOF §19; PS@FR.9). At this interview,
Deem denied calling Plaintiff an “Italian N**r, faggot, gay, or hmosexual” and denied
that he ever said he was going to call the ibiBave Plaintiff depoed. (Doc. 35-1 at 63).
In December 2014, Sgt. Tyrrell interviewed Plaintiff. (DSOF § 20; PSOF { 20). Pla

told Sgt. Tyrrell thathe September incident was not the only time he and Deem h’ad é
I

verbal altercation because Deem “always hasetbing to say like your [sic] gay or cal
me a faggot.” (Doc. 35-1 at 65). When asKay Sgt. Tyrrell whether anything ha
happened since Deem was reassigned, Rfaiesponded that indiduals had approachec

him to tell him that Deentad been talking negatively about him, calling him a pa

t-
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dropper (prison slang for someone who reports misconduct), and stating that Plaintiff lie

about what happenedd( at 66;seePSOF { 131).

1 In response to Sgt. Tyifs question during this Fatinding Investigation asking
whether Deem had ever adlaaggroprlate conversation wilaintiff, Deem stated: “No
way, that guy lies a lot.” (Doc. 35-1 at 63). Whasked to describe his relationship wi
Plaintiff, Deem said that he thougthat he and Plaintiff “were cool.ld.). Then, when
asked whether he had ever lzadonversation with Plaintiff tevhich Plaintiff could have
possibly taken offense to, Deem stated:

One time | heard him talking to ammate in Spanish. | asked
him if he was Mexican. He stated he was Italian. | said oh
my wife is Italian. He said well actually | am Sicilian. | then
said oh are you part black besa the Africans invaded Sicily.
He said no I'm part Arabic. And that was the end of the
conversation.

(Id.). It does not appear that Sgt. Tyrrell askreem wh\]é he would make these comme
or otherwise ask him to explain the commerits; PSOF | 111).
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In December 2014, Sgt. Trell also interviewed CQI Robertson, one of the
witnesses to the alleged rhasment identified in Plaiff's internal complaint.
(DSOF 1 20; PSOF 1§ 20). Althgln CO 1l Robertson told Sgtyrrell that he saw Deem
“get up in CO Il Villa[']s face”and then “heard CO Il Deestate to CO Il Villa that |
don't like your face and | just want to punch yiouthe face,” he ab recalled that both
men were laughing at the time so he “thouiipety were kidding anmnd.” (Doc. 35-1 at
67). In addition, Robertson stated that thah&é not heard Deem call Plaintiff an “Italian

N****r or gay or a faggot.” (d. at 68). When asked by Sgt. Tyrrell of his opinion of Deem,

Robertson responded that Deem “is a littlegio around the edgesghd that Deem was
“always going to have problems where eliergoes.” (Doc. 35-1 at 68). Robertson al
stated that Deem likes “to joke a lot but | ddhink others have his same sense of humg
(1d.).

In February 2015, Bakend Jacqueline Hill, an Equ@lpportunity Coordinator in
the Central Office, determined that furthevestigation was needéo complete the Fact
Finding. (DSOF 1 21; PSOF { 21). Consequenttyfebruary 27, 2015, Baker interviewgd

=

12}
o

CO Il Flores and re-interviewed CO Il Ratson. (DSOF | 22; PSOF | 22). When asked

whether he recalled the incident in Sepber between Plaintiff and Deem, Flores

responded that he did and stated that Deach made some sort of racial comment |to

Plaintiff along the lines of calling border paltto deport Plaintiff to Mexico. (Doc. 35-1

at 71). Flores noted, however, that Plaintitis laughed” in response to these and other

racial comments made by Deerial.). Flores also stated tha¢ had never heard Deem cal
Plaintiff a “Sicilian N****r” or tell Plaintiff that he would purtthim in the face.ld.). On
February 27, 2015, Baker mterviewed Robertson, andkasl him to clarify what he

meant when he said in his previous intewwihat Deem would have problems wherever

he goes. (Doc. 35-1 at 73). Robertson stétedl he “meant only in general terms” that

Deem might have problems with other stalifl.) Robertson also stated in his February

interview that he couldn’t say that he haot heard Deem make any racial or culturgl

comments, but noted that tlmecipient of the comments didn’'t show signs of being
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offended. [d.). Baker then prepared a written repgutnmarizing these interviews, whic
was sent to Hill, Abt, and Warden Moodyd.j. There is no indication that ADGC
interviewed any of the other witnesses listedPlaintiff's Septerber 2014 complaint,
including Officers KingslandPhillips, or Trinity Young.Compare(Doc. 35-1 at 39-40
(Plaintiff's September 25, 2014 complaintyjth (Doc. 35-1 at 62—-665gt. Tyrrell's Fact-

Finding Report)). Based on this report, btarch 17, 2015 Waeh Moody informed

Plaintiff that the investigation did not teblish that Plaintiff was subjected t
discrimination. (DSOF { 23; PSOF | 23).

In his deposition, Plaintiff testified that Inad no reason to believe that Deem w,
sexually or physically attracted to him.SDF {1 33-34; PSOF | 33-34). Plaintiff al
thought that whebeem called him a fag or gay, De&ras being anti-homosexual. (DSO
1 35; PSOF | 35). Plaintiff testified that he thinks it was sex discrimination for Dee

refer to him as a homosexual because Pfaiststraight and Deem was calling him the

opposite of straight. (DSOF 9§ 36; PSOF { 36).
B. Plaintiff's March 30, 2015 Complaint Against Deem

On March 30, 2015, Plairitifiled an internal complat expressing disagreemen
with the determination on his previousngplaint, and alleging that CO Il Deem wa
continuing to harass him integiation for that complaint. (BOF § 37; PSOF { 37). In thij
complaint, Plaintiff states that “CO Il Deednas made every attempt available to slur 1

name to other officers” by labeg him as a “paper droppergay,” “crazy” and a “liar.”
(Doc. 35-1 at 117). Plaintiffsomplaint further states thlaé continues “to be harassed Q
CO Il Deem through other engylees who associate with tlofficer,” and feels stresseq
when he runs into Deem the complex because Deem “kedypsfist clenched and looks
at [Plaintiff] with an angry facial expressionld(). Plaintiff also pointed out that he aske
Officers Kingsland and Trinity Young—two dlfie witnesses identified in his Septemb
25, 2014 complaint—if anyone had pulled thaside to discuss thecidents with Deem,
but each of them stated that they weo¢ questioned in the investigatioid.(at 118).

Plaintiff's March 30, 2015 complaintvas forwarded to Hill in the Equa
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Opportunity Unit at Central Office, and,taf consultation with Hill, Baker assignef
Lt. Jacole Swirsky to do a Fact-Finding investigation. (DSOF | 38-39; PSOF {{ 3¢
Lt. Swirsky first interviewed Plaintiff, who ated that he was lmg) harassed by Deen
through other employees. (Doc. 35-1 at 122)response to Lt. Swirsky’s question askir|
if Deem had “said or done amyng to you that you perceigeas retaliation since the firs
case,” Swirsky’s report indicatéisat Plaintiff responded “no.’lq.; see alsdDSOF | 41).
However, Plaintiff told Lt. Swirsky that CO II Hurles had told Plaintiff that she overh
Deem telling everybody that Plaintiff was aafger dropper” and “can’t be trusted.
(Doc. 35-1 at 122see alsdPSOF { 41). Lt. Swirsky next interviewed Hurles, who tg
Lt. Swirsky that she had not witnessed Deataliate against Cd Villa in any way.
(Doc. 35-1 at 1243.Hurles did mention, though, ah she had overhead Deem makir
comments about Plaintiff at the range suchhesmessed things upr me” and “now |
can't go to Perryville.” Id. at 123-24}. Lt. Swirsky then interviewed Deem, who denig
clenching his fists while in Plaintiff's preses threatening to puhdlaintiff, or speaking
to anyone about Plaintiff dhe original complaint filedby Plaintiff against him.I¢. at
125). When asked by Lt. Swirskyhat he had said when twas reportedly speaking abou
Plaintiff and the original comgint while at the range, Deemesponded that he didn’
remember.I€l.). It does not appear that Lt. Swirsky interviewed any of the other witne
listed in Plaintiffs March 30, 2015 complainficluding OfficersAnderson, Kingsland,
Robertson, and Young. (Do85-1 at 117, 121-26).

After reviewing the summaries of Lt. 88ky’s interviews with Plaintiff, Deem,
and Hurles, Warden Moody initiated an rAihistrative Inquiry in which Deem was
presented with allegations tespond to in writing. (DSOF 1 47; PSOF { 47). Based on

2 In response to Plaintiff's statemenatthe was being harassed by Deem throug

other employees, Lt. Swirskssked who these employees were. (Doc. 35-1 at 1
Lt. Swirsky’s report states that Plaintiff cdualt give her an answer to this questidd.)

3 Plaintiff objects to this statement oretrounds that it i;xadmissible hearsay.
(PSOF 1 44).

~ 4 CO Il Hurles stated, however, that Dedid not mention a specific name whe
making these comments. (Doc. 35-1 at 124).
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information obtainedh the Administrative Inquiry anthe Fact-Finding, Warden Moody
determined that there was ififscient evidence teustain charges. (DSOF  48; PSOF 1 4

Doc. 35-1 at 127). Warden Moody took no falrdisciplinary action against officer Deem

based on Plaintiff's allegations becausedetermined that those allegations were r

supported by information obtaad in ADC’s investigations. (Doc. 35-1 at 77). Howevaer,

Warden Moody did recommend that Deem hwegian entry on higerformance evaluation
reminding him to maintain professionalisfPpSOF  49; PSOF | 49). Warden Moody lat

terminated Deem’s employmeim 2016 after an investigan in an unrelated case

indicated that Deem engaged in misconduct. (Doc. 35-1 at 77).
C. Plaintiff’'s March 13, 2015 EEOC Charge
Plaintiff filed a charge of discriminatn with the Equal Employment Opportunit

Commission (EEOC) on March 13015 alleging that he Habeen discriminated and
retaliated against because of $gx and national origim violation of Title VIl of the Civil
Rights Act of 1964. (DSOF 11 62—63; PSOR2%63; Doc. 35-1 &3). Plaintiffs EEOC
Charge specifically alleges that Deem had subjected him to a hostile work environm

telling Plaintiff he would gehim deported to Mexico, and calling Plaintiff a “chomg

(child molester), “Italan n****r” and a “faggot.” (Doc. 351 at 33). On July 7, 2017, the

EEOC issued a Dismissal and Notice of RightSue to Plaintifindicating that it was
closing its file on the charge because, “[b]agpdn its investigation, the EEOC is unab
to conclude that the informat obtained establishes violatiooisthe statutes.” (Doc. 35-
1 at 37). The EEOC also stated that itsrbissal and Notice of Right to Sue “does n
certify that the respondent is@mpliance with the statutesld().

D. Plaintiff’'s January 25, 2016 Complaint AgainsBarreras, the Resulting

Investigation, and Plaintiff's Interactions with Hibbard

On January 25, 2016, dmtiff filed a complain alleging misconduct by
Sgt. Barreras, supervisor of the Fire CratWASPC-Lewis. (DSOF § 72; PSOF § 72).

this complaint, Plaintiff alleged that dugnfire crew exercises in October 2015 he

“observed Sgt. Barreras [in] whappeared to be horseplaigh the inmate” by touching
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one or more of them “in the buttks area with a walking stick.1d.). In his deposition,
Plaintiff indicated that Barreras touchd&im in this manner, asvell. (PSOF { 142).
Plaintiff further stated that Barreras hadlex Plaintiff and other inmates on the prison|s

fire crew “homos,” “fags,” and “faggots,” ardhd called Plaintiff a ‘tsucture fag” because
Plaintiff had worked as a structure firefightfor a former employer. (DSOF 9§ 72; PSQF
1M 72, 141).

After he complained of Barreras’ alked discriminatory misconduct, Plaintiff
claims that Barreras walketthrough the control room wene Plaintiff was working,
punched the window, and ran his finger actassthroat in a manner which indicated to
Plaintiff that Barreras was going “to get” hifRSOF ] 150). Plaintiff also alleges that two
supervisors, Sgt. Hilnojosa affide training supervisor “Jak” told Plaintiff he was not
selected for a full-time position on the priserfire crew based on his complaints ¢f
discrimination. (PSOF { 15%)Plaintiff wanted a full-tine position on the fire crew|
because it offered more opportunities to earartime pay. (PSOF  152). Based on this
conversation, Plaintiff contends that he wikatk to the EEOC to file another Charge pf
Discrimination, but was told by EEOC invggmtor Jose Effio that fiing a new EEOC
Charge was unnecessary based on the sufdme original charge. (PSOF { 154).

The Criminal Investigations Unit of ADC'’s Office of Inspector General condugted

=%

an investigation but did not find any indieatithat any of the activity reported by Plaintif
was criminal in nature. (DSOF | 73; PS@F73). During Special Investigator Joh

>

Armstrong’s investigation into whether Plaffis allegations evidenced criminal conduct,
Armstrong asked Plaintiff “why he felt thisas an EEOC issue instead of [a] normal
supervisory issue which he would normally regorthis supervisor.” (Doc. 42-6 at 4).
Plaintiff responded that “he was afraid of tigtidon from Sgt. Barreis” his supervisor for
the Fire Crew.I¢l.). Plaintiff also told Armstrong thdte did not know who to tell about
Barreras’ alleged misconduct because liendit “trust” Lewis Conplex Deputy Warden

Hibbard after Hibbard had made racial coemts specifically medroning “Mexicans.”

® Plaintiff states that Jakeld him: “You're a snitch, a paper dropper. Like thatfs
who you're labeled as swe’re kind of afraid to hire you.” (PSOF § 152).

-8-
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(Doc. 42-6 at 2; PSOF § 15@pecifically, Plaintiff claims that Hibbard called him

“brown dick,” and stated tBlaintiff on December 23, 201%ere | am making burritos,

if I had a bunch of Mexicans wking for me | would be donalready but here | am a white

boy still making burritos.” (PSP 1 156, 161; Doc. 42-6 4). When asked for more
details regarding this incident at his depaosifiPlaintiff testified tat Hibbard told him,
“Villa, you Mexican, go make msome God damn burritos.” §F § 157). Plaintiff then
claims he told Hibbard that this remark seeahim sound racist, to which Hibbard tol

Plaintiff either “shut up, you Mexican,” or tgback to work, you Mexican.” (PSOF 1 158).

Plaintiff also alleges that Hibbard refused request for a promotion because Plaintiff w|
“a brown dick.” (PSOF 11 159-61).
E. Plaintiff’'s September 7, 2017 Resignation

On September 7, 2017, Plaintiff gave ABD@-weeks’ notice of his resignation by
submitting a form memo on wih he checked the statent, “I hereby voluntarily
resign/retire from my position wittihhe Arizona Department @orrections.” (DSOF { 50;
PSOF { 50; Doc. 35-1 at 129). On this reatgm form, Plaintiff listed “Daughter (caring
for child)” as the reason forsiresignation, but Plaintiff deniésat this was the true reaso
for his resignation. (DSOF § 5BSOF § 51; Doc. 35-1 at 129).

Although Plaintiff's wife had just given birth to a baby dauglstenonth prior to
Plaintiff's resignation, Plaintiff testified dtis deposition that he gave a false reason
resigning in his notice of resignation beaahe was worried about retaliation. (DSOF |
52, 55; PSOF 11 52, 55). Specifically, Pldinbelieved that if he revealed tha
discriminatory harassment was the true oeaf®r his resignation, ADC would retaliatg
against him by giving him poesecommendations to prospective employers. (PSOF | 1
According to Plaintiff, he wa“forced to quit the Department as a matter of self-respe
because he could no longendure the environment. $®F { 166). While Plaintiff
admitted that he was no longer facing any harassinom Officer Deem at the time of his
resignation, he claimed that he was stitifg discriminatory harassment and retaliatic

at Eagle Point Unit in the form of “racial stuand false allegatiomsgarding his sexuality.”
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(DSOF 1 56; PSOF 1 56, 166). In additioncnplaining of retaliation for reporting
Barreras’ alleged discriminatory misconducgiRliff states that he feared inmates wou
physically assault him becaus®ey had heard Deem call Plaintiff a “chomo.” (PSOF
133, 150-54). Further, an inteaold Plaintiff, “I heardrom Deem that you're a faggot’
as he pulled his pants down to expbdsmself to Plaintiff. (PSOF § 134).

F. The Present Action

On October 5, 2017, Plaintiff filed the iast action. (Doc. 1). Rintiff alleges that

the discriminatory harassment he faced foiwea to resign, and that Defendant tolerate¢

the discriminatory work environment by failingadequately investigate his complaints
harassment and retaliation or appropriately discipline employees. (Doc.1&f8nhdant
denies that any unlawful disorinatory or retaliatory conaw occurred, and raises th
affirmative defense that Plaintiff failed &éxhaust administrative remedies. (Doc. 8 at
2). Defendant also affirmatively defends the ground that it reasonably responded
Plaintiff's complaints peBurlington Industries, Inc. v. Ellerfi524 U.S. 742 (1998), anc
Faragher v. City of Boca Raton 524 U.S. 775 (1998)(Doc. 8 at 1-2). On
December 21, 2018, Defendant filed the Motior Summary Judgmemt issue, which

argues that Plaintiff failed to exhaust adisirative remedies, was not constructive

Id

OT
o

y

discharged, and that his harassment claims are insufficient to find Defendant liabls

(Doc. 36). On February 12, 29, Plaintiff filed his Respomrsin Opposition to Defendant’g
Motion for Summary Judgment. (Doc. 43)Defendant then filed its Reply o
February 28, 2019. (Doc. 14 The Court heard oral argument in this matter
April 24, 2019.
. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate wheme‘movant shows that there is no genui
dispute as to any material faatd the movant is entitled jodgment as a matter of law.’

Fed. R. Civ. P. 56(a). “A party asserting th&e cannot be or igenuinely disputed must

® As required, Plaintiff filed his lawsuitithin 90 days of receipt of the EEOC’$

July 7, 2017 Dismissal and NoticeRight to Sue letter. (Doc. 35-1 at 37).
" Plaintiff's Response (Do@3) is deemed timelySgeDocs. 38, 41).
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support that assertion by . . . citing to partcidarts of materials in the record, includin
depositions, documents, electronically storatbrmation, affidavits, or declarations
stipulations . . . admissionstémrogatory answers, or other materials,” or by “showing t
materials cited do not establiie absence or presence ojenuine dispute, or that ar
adverse party cannot produce admissilidence to support the fadd:. 56(c)(1)(A-B).
Thus, summary judgment is mandated “agasgtarty who fails to make a showin
sufficient to establish the ex@énce of an element essential to that party’s case, an(
which that party will bear #hnburden of prdoat trial.” Celotex Corp. v. Catretd77 U.S.
317, 322 (1986).

Initially, the movant bears the burden ofrdenstrating to the Court the basis for th

motion and the elements of the cause of aatiwon which the non-avant will be unable

to establish a genuine issue of material fattat 323. The burden then shifts to the non-

movant to establish the iskence of material factd. A material fact is any factual issus
that may affect the outcome of theseaunder the governing substantive |Anderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). The nomovant “must do more than simply
show that there is some metaphysical doulbd #ise material factsby “com[ing] forward

with ‘specific facts showing thatéhe is a genuine issue for trialMatsushita Elec. Indus.

Co. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (quoting Fed. R. Civ. P. 56(e)).

dispute about a fact is “genehif the evidence isuch that a reasonable jury could retu
a verdict for the non-moving partyiberty Lobby, InG.477 U.S. at 248 he non-movant’s
bare assertions, standing alone, are insuffittenteate a material issue of fact and defe
a motion for summary judgmenid. at 247-48. However, in the summary judgms
context, the Court construes all disputeddacthe light most favorable to the non-movin
party.Ellison v. Robertsor357 F.3d 1072, 107®th Cir. 2004).

At the summary judgment stage, the Caurtle is to determgnwhether there is &

genuine issue available for tridlhere is no issue for trial usigthere is sufficient evidence

in favor of the non-moving partfor a jury to retm a verdict for tb non-moving party.

Liberty Lobby, Inc.477 U.S. at 249-50. “If the evidem is merely colorable, or is not
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significantly probative, summary judgment may be grantied (citations omitted).
lll.  ANALYSIS

Defendant argues that it is entitled9ommary judgment on each of Plaintiff’

UJ

claim$ because: (1) Plaintiff failed to exhauss kidministrative remedies as to all of hjs
claims, except those alleging that he vmasassed by Deem; (2)d#itiff's harassment
claims resulting from Deem’s conduct are devali support; and (3) Defendant reasonally
responded to Plaintiff’'s complaints.

A. Whether Plaintiff Exhausted Administrative Remedies as to Each of His

Claims

Prior to bringing suit on Title VII claims, a platiff must exhaust administrative
remedies by filing a timely charge withettcEOC or the appropriate state ageciC.B.
v. Maui Police Dep’t276 F.3d 1091, 1099th Cir. 2002) (citind=.E.O.C. v. Farmer Bros.
Co, 31 F.3d 891, 899 (9th Cir. 1994); 42 WLCS§ 2000e-5(b)). This administrative charge
requirement affords the agenalg opportunity tonvestigate the charge, gives the charged
party notice of the claim, and narrows the e&sstfor prompt adjudication and decision/”
Id. (citing 42 U.S.C. § 2000e-5(b)Park v. Howard Univ.71 F.3d 904, 907
(D.C. Cir. 1995)).

“The jurisdictional scope of a Title Vitlaimant’s court action depends upon the
scope of both the EEOC charge and the EEOC investigatmsa v. Hiraoka920 F.2d
1451, 1456 (9th Cir. 1990) (citin@reen v. Los Angeles Ctguperintendent of S¢t883
F.2d 1472, 1476 (9t@ir. 1989)). “Subject matter jurisdiction extends over all allegations
of discrimination that either ‘felvithin the scope of the EEOC&ctual investigation or

an EEOC investigation whictan reasonably be expecteml grow out of the charge of

8 Plaintiff does not allege in his RespoifBec. 43) any claims from his Complaint
on which Defendant did not move for summargigment. Accordingly, the Court deemis
the claims discussed in thisdar the totality of the claimdleged in the Complaint. These
claims are: (1) constructive discharge; (23tile work environmenipased on physical and
verbal harassment by Barreras; (3) hostierk environment baseon harassment by
Hibbard; (4) failure to promote in retaliati for filing complaints of discrimination;
(5) hostile work environmeriiased on sexual harassmentd®em; (6) retaliation-basec
hostile work environment; and (7) hostile lkocenvironment basgk on national origin
harassment by Deem. The Couordkes this observation berse Plaintiff did not split up
his Complaint into claimsSeeDoc. 1).
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discrimination.” B.K.B, 276 F.3d at 1100 (quotingarmer Bros. Cq.31 F.3d at 899)

(emphasis in original) (internal quotations omittedigcordingly, “[w]hen an employee

seeks judicial relief for incidents not listedhis original charge to the EEOC, the judicia

complaint nevertheless may encompass anyidisttion like or reasonably related to th
allegations of the EEOC charge, includingvreects occurring durinthe pendency of the
charge before the EEOCOQubichon v. N.Am. Rockwell Corp.482 F.2d 569, 571
(9th Cir. 1973).

“In determining whether aallegation under Title VII idike or reasonably related
to allegations contained in agmious EEOC charge, the coumtjuires whether the original
EEOC investigation would have @mpassed the additional chargesréen 883 F.2d at
1476 (citations omitted)see alsdB.K.B, 276 F.3d at 1100 (“In determining whether
plaintiff has exhausted allegations that steerdht specify in her administrative charge,
Is appropriate to consider such factors &sdalheged basis of thesdirimination, dates of
discriminatory acts specifiedithin the charge, perpetratarsdiscrimination named in the
charge, [] any locations at which discriminatisralleged to haveccurred[,]” and whether
the plaintiff's “claims are consistent withdhplaintiff's original theory of the case.”).
However, “if the two claims are not sooskly related that a second administrati
investigation would be redundant, the EE@Qst be allowed to investigate the dispu
before the employee mdying a Title VII suit.” Stache v. Int'| Union of Bricklayers &
Allied Craftsmen, AFL-CI0852 F.2d 1231, 123®th Cir. 1988) (citingBrown v. Puget
Sound Elec. Apprenticeship & Training ,T7.32 F.2d 726, 730 (9th Cir. 1984)). Thu

whether a “plaintiff has in fact exhausted biher administrative remedies depends on

e

a
it

te

UJ

an

analysis of the ‘fit" between the administkagicharges brought and investigated and the

allegations of the subsequent judicial complai@tig v. Clelangd642 F.2d 316, 318 (9th
Cir. 1981).

Finally, “[the remedial purpose of TitMll and the paucity ofegal training among
those whom it is designed to protect requirargbs filed before the EEOC to be constru

liberally.” Green 883 F.2d at 1476 (citation omittetifhe administrative charge require
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by Title VIl does not demand predural exactness. It is féigient that the EEOC be
apprised, in general terms, of the g#d discriminating pées and the alleged
discriminatory acts.Chung v. Pomona Valley Cmty. Hqsp67 F.2d 788, 790 (9th Cir
1982) (citation omitted). Although district courtsust “‘construe the language of EEO
charges with utmost liberalitgince they are made by tosinschooled in the in the
technicalities of formal pleading,’. .. there aslimit to such judiial tolerance when
principles of notice and fiaplay are involved.’Freeman v. OaklantUnified Sch. Disf.
291 F.3d 632, 636 (9th Cir. 2002) (quotidd<.B, 276 F.3d at 1100).

“The crucial element of a charge of disemation is the factual statement containg

therein.”B.K.B, 276 F.3d at 1100 (quotirfganchez v. Standard Brands, |i¢31 F.2d
455, 462 (5th Cir. 1970)). The factual statemelaintiff's March 13, 2015 EEOC charg
reads:

Beginning on September 22, 20 Correctional Officer Il

Deem has subjected me tohastile work environment to

include but not limited to telling minat he is going to deport

me back to Mexico, calling man ‘Italian niggger’ [sic] and a

‘faggot[.]’ Deem also called m& ‘chomo’ (Child Molester)[.]

These comments were made several times. On

September 25, 2014[,] | filed anternal EEO complaint. As a

result[,] Officer Deem has be#ransferred to a different yard.

However, | have been told that Isetalking about me in that

he is telling other officers that | am a paper dropper and that |
should have been transferred instead of him.

(Doc. 35-1 at 33). In ik charge, Plaintiff checked boxeslicating that hdelieved he had
been subjected to discrimination based sex, national origin, and retaliationd..
Further, Plaintiff's charge list99-25-14" as the latest data which discrimination took
place, and the “continuing action” box is not checkédl).(

Defendant contends that Plaintiff &d to exhaust his EEOC administratiy
remedies as to all clainexcept those based on the alleged harassment by Deem. (D¢
at 3—6;see alsdoc. 44 at 3(“There is no disputattPlaintiff exhausted his administrativ

remedies with respect to the alleged harassime®eem in Septemb@014. . . . There is
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also no dispute that Plaifftiexhausted his administrative remedies with respect
allegations of later harassment by Deem.”))e@fcally, Defendant gues that Plaintiff
did not exhaust the following claims becatisey were not included in his EEOC charg
and are not “like or reasonabiglated to” the allegations the EEOC charge: 1) his clain
of constructive discharge; 2js claim that he was physibaand verbally harassed by
Sgt. Barreras, a supervisor; 3) his claimtthe was harassed by Deputy Warden Hibbg

and 4) his claim that ADC failed to promdtin to a full-time position on the fire crew in

retaliation for filing complaints of discrimination. (Doc. 36ab; Doc. 44 at 3). The Courg

will address each of these claims in turn.
1. Constructive Discharge Claim
Defendant first contendsahPlaintiff failed to exhausis administrative remedies
as to his constructive discharge cla{ipoc. 36 at 5). The Court agrees.
Plaintiffs EEOC charge alleged th&leem subjected him to a hostile wor
environment by makingarious harassing comments basadPlaintiff's sex and national
origin, and that Deem retaled against Plaintiff for filingan internal EEQcomplaint.

(Doc. 35-1 at 33). Plaintiff's charge ddinot allege constructive discharge].), and

Plaintiff avers in his Complaintor the first time, that theiscriminatory harassment he

suffered at the hands of his co-workers amgesvisors “ultimately fored [him] to resign
his employment with ADOC]I.]” (Doc. 1 11 23, 26).

At issue, then, is whether Plaintiff'sonstructive discharge claim is “like o
reasonably related to” the allegatiozentained in his EEOC chargéreen 883 F.2d at
1476. Defendant contends that it is not, poopbnt that Plaintiff “resigned after the EEO(
had concluded its investigati of Plaintiff's charge[],” and that “Plaintiff's allegec
constructive discharge was not raised in thmiadtrative process or investigated by th
EEOC.” (Doc. 36 at 5). In BiResponse, Plaintiff does raiscuss whether he exhauste
his constructive discharge claim in particular; rather, Plaintiff asserts that his EEOC ¢
was sufficient to exhaust his administrative rdime as to each diis claims because “it

‘can reasonably be expected’ that the CEE would also investigate any allege

-15 -

to

e

|

[

e
d

harc

d




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

discriminatory acts suffered by Mr. Villa sidagient to the filing of his charge” afte
Plaintiff complained of the Hatile work environment at AD. (Doc. 43 at 8). However,
the Court cannot agree that a reasonable EE®ESstigation growing out of Plaintiff's
charge would have encompassed the constructive discharge clairB.KeBz.276 F.3d
at 1100;Green 883 F.2d at 1476.

“[Clonstructive discharge is a claim distinfrom the underlying discriminatory

act.” Green v. Brenngnl36 S. Ct. 1769, 1779 (2016) (citiRgnnsylvania State Police v

Suders 542 U.S. 129, 149 (2004) (holding thathostile-work environment claim is §
“lesser included component” dhe “graver claim of hostile-environment constructi
discharge”)). Therefore, constructive disge “does not grow out of harassme
allegations.”E.E.O.C. v. California Rgchiatric Transitions, InG.644 F. Supp. 2d 1249
1270 (E.D. Cal2009) (quotingdarvill v. Westward Commc'n&LC, 311 F. Supp. 2d 573
585 (E.D. Tex. 2004 As explained irCalifornia PsychiatricTransitions, Inc.

Without more, allegations of seal harassment do not provide

a foundation for constructive discharge claims. Constructive
discharge ends the emplofemployee relationship and
requires the plaintiff to demonstrate that ‘a reasonable person
in the plaintiff's position would hze felt he or she was forced

to quit because of intolerable or discriminatory work
conditions.’Wallace v. City of San Diegd79 F.3d 616, 626
(9th Cir. 2007). This differsdramatically from sexual
harassment’s posture and required elements.

California Psychiatric Transitions, Inc644 F. Supp. 2d at 1270 (holding that the EE(

was precluded from pursuingréle VIl constructive dischargeaim on behalf of a female

employee against her former employer becdlnisemployee did not include the claim in

~ %1n Harvill v. Westward Communications, LL&e district court held that the
plaintiff failed to exhaust administrative remeslias to her Title VII constructive discharg
claim alleging that she was forced to quit dodarassment at the hands of her cowor}
because this claim was beyotite scope of the plaifits EEOC charge, which “only
contain[ed] harassment allegations reg?dihe.t_err_ns and conditions of [plaintiff’s]
employment."Harvill, 311 F. uEp. 2d at 585 (citivginegarner v. Dallas Cty. SghNo.
CIV.A. 3:98-CV-2523-L, 1999L 325028, at *2 (N.D. TexMay 19, 1999) (holding that

treatment on the job and constructive dischaage separate and distinct discriminatory

events; thus, constructive discharge claias beyond the scope of the charge)).
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her EEOC charge and because the EEOC'’s figai®n into the emplyee’s hostile work
environment charge was insufficient to ghe employer on notice of the constructiV
discharge claim).

As in California Psychiatric Transitions, InandHarvill, Plaintiff's constructive
discharge claim was beyond the scopehd EEOC charge, which only containg
retaliation allegations and harassmallegations regarding the terms and conditions of
employment.California Psychiatic Transitions, InG.644 F. Supp. 2d at 127Barvill,
311 F. Supp. 2d at 585. Plaffis EEOC charge is directesblely at conduct which took
place while he was still workingind an investigation intthis conduct wald not have
encompassed his subsequent claim hiealvas constructively discharg&eeGreen 883

F.2d at 1476. Indeed, the alléigas in Plaintiff's EEOC chage in no way express thal

e

d
his

t

Plaintiff believed his working conditions were so difficult that he felt compelled to resign.

In analogous circumstances, casethin the Ninth Circuit hae held that constructive
discharge claims cannot grow out of #hausted claims in the EEOC complaiée

Decampo v. OS Rest. Servs., |LN©. CIV. 14-00092 ACK, 204 WL 1691628, at *5 (D.
Haw. Apr. 29, 2014) (concludirthat plaintiff's EEOC charge, which failed “to even hir
at any discriminatory circumstances sumding [her] departure” from defendant’
employ, did not encompass plaintiftgaim of constructive dischargdyganje v. CVS RX
Servs., InG.No. 2:13-CV-2327-IRH, 2014 WL 545354, at *8D. Ariz. Feb. 11, 2014)
(plaintiff failed to exhaust admistrative remedies as torheonstructive discharge clain
where her EEOC charge contained no facilagations discussingpnstructive discharge
and where the circumstancearrounding the alleged cdnsctive discharge were noj
reasonably related to the allegations in plaintiff's EEOC chpegiining to hostile work

environment)?

10 See alsdzarcia v. PSI Envtl. SysNo. 1:10-CV-0055-EJL, 2012 WL 914829, &

It

UJ

1

*4-5 (D. ldaho Mar. 16, 2012) #concludingaththe plaintiff failed to exhaust his
administrative remedies as to his St hi _

expressly claim constructive discharge liis EEOC filings—vinich only alleged
discrimination based on natior@igin—and because the factual allegations in his ch
were not reasonably related t@laim for constructive dischargd)jcComber v. Potter
No. 06-5089 FDB, 2008VL 2380686, at *3 (W.D. Wash. Aug. 16, 2006) (plaintiff faile
to exhaust constructive discharge claim whbet claim was not reasonably related to h
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Further, Plaintiff's constructive discharge claim was not “like or reasonably related”

to the charges alleged in HEOC complaint because it relies a different theory of
liability and different events wbh were temporally remote from the facts giving rise
the claims in his EEOC complairnfbeeNewbold-Reese v. Shinsekio. CV 10-1176-
GW(PJWX), 2010 WL 11549569, st (C.D. Cal. June 28, 201®) Plaintiff’s resignation
in September 2017 occurred at least nine moaties Deem was fired, (Doc. 35-1 at 7]
(stating that ADC terminated Deem’s empiognt in 2016)), and more than two yesiter

the alleged harassing and rettrg conduct by Deem whichifimed the basis of his EEOC

charget? In similar situations, cots within this circuit hae held that the EEOC’S

investigation could ndbave reasonably encompassedalieged constructive discharge.

SeeHellman v. WeisbergNo. CV-06-1465-PHX-FIM, 200WL 505308, at *2 (D. Ariz.

Feb. 14, 2007) (plaintiff failetb exhaust her administrativemedies as to her constructiv

D

discharge claim because plaintiffs EEQfharge did not encompass a constructive

discharge claim where the charge only claimegdliation for engaginm protected activity
and plaintiff did not resign until eigimonths after filing the charge)pnes v. Gates Corp.
No. C98-73 MJIM, 199WL 33656873, at10 (N.D. lowa Aug. 261999) (plaintiff failed
to exhaust administrative meedies on his constructive discharge claim where plainti
EEOC complaint—which was filed over onenth before he annoued his decision to
retire—"“never alleged anything to the effécat his working conditions were so difficul
that a reasonable person hrs position would hee felt compelled to resign,” wherg

plaintiff never sought to amend his comptaiand where defendant “was not given &

claims alleging retaliation and discrimir@ti on the basis of age and sex in her EE(
complamtsg.

11 1n Newbold-Reese v. Shinseltie court noted that em if the plaintiff had
submitted evidence demonstrating that heneliair constructive distarge was within the
scope of the investigation ang from her EEOC complainthe court would have still had

to find that her constructive discharge clainswat “reasonably related” to the retaliatign

claim alleged in her EEOC complaint because her constructive discharge claim was
on a different theory of liability and differeeents which were temporally remote fror
the facts giving rise to the retaliatimhaim alleged in her EEOC complaiMewbold-
Reese2010 WL 11549569, at *4.

12 At his deposition, Plaintiff even testifiglat, at the time he resigned, he had r
seen Deem for at last a yedBegDoc. 42-3 at 11, Plaintiff Depo., p. 123, |. 2-19).
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opportunity to conciliate the allegans of constructive discharge'Mills v. Babbitt No.
C 93-04387 CW, 1995 WL 638795, (N.D. Cal. Oct. 19, 1995§ff'd, 152 F.3d 927
(9th Cir. 1998) (granting dendant’s motion for summary judgment on the ground t
plaintiff's constructive discharge claim wasocedurally barred lbause there was “ng
indication that the administrative investiga should have encompassed the alleg
constructive discharge, inasmua$ [p]laintiff didnot decide to resigantil two years after
he filed the complaint, and nearly one yatier the investigation of his charge”).

As Defendant points out, Plaintiff “could tloave told the EEOC investigator aboy
his alleged constructive discharge becauseElEOC had completed its investigation at
closed its file two months before he decide quit.” (Doc. 44 at 4). Thus, Plaintiff’s

resignation could not have bed#me subject of the EEOC vastigation unless Plaintiff

amended his EEOC charge or filed a nevargke on this basis (which he did not).

Furthermore, Plaintiff does not present awdence indicating #t the EEOC or his
employer was on notice of the constructive kégsge claim prior tdhis suit. For these
reasons, Plaintiff did not exhauss constructive discharge claiifeeOng 642 F.2d at
320 (dismissing unexhaustednstructive discharge claim because it was not “like

reasonably related” to the discrimination pnomotion allegations in the charge ar

because the EEOC was not givle opportunity to consideghe constructive discharge

issue before the initiation oféhsuit, thereby “subvert[ing] éhprocedures and policies 0

Title VII and justif[ying] precluding itspresentation in federal court’Riefenderfer v.

Peters No. C08-958Z, 2009VL 1884419, at *3JW.D. Wash. June 29, 2009) (rejecting

plaintiff's argument that her constructive chacge claim—which sheaised for the first
time 6 years after her resignation—was “like or reasonably related” to the charges ol
in her EEOC complaints because: the cartsive discharge claim presented a differe
theory of liabilitynot presented by the clgas in her EEOC claims; plaintiff's resignatio
was not the subject of the EEOC invediiga; and plaintiff nger filed a new EEOC

complaint nor amended one of her existiEEOC complaints to allege constructiv
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discharge}?

Even construing Plaintiff's EEOC chargedrally, it is clear that Plaintiff did not
exhaust his administrative remedies as talasn of constructive discharge as this clai
presents a new theory of discrimination whias not been investigated by the EEOC 3
which the previous investigation would nodve encompassed. Accordingly, the Col
grants summary judgment to Defendan®daintiff's constructive discharge claim.

2. Claim Alleging Harassment by Sgt. Barreras

Plaintiff alleges that Sgt. Barreras, the ftrew supervisor, physically and verbal
harassed him and inmates during fire crew trajraxercises in Octob2015. (Doc. 43 at
13; DSOF | 72; PSOF 11 72, 141-42). Defendanwever, argues that Plaintiff failed
exhaust his claim that he was discrimindyoharassed by Barrerdmcause there is ng
reference to any of these allegations iaiftlff's EEOC charge, rad because this claim
was not investigated by the EEOC. (Doc. 3®-a6; Doc. 44 at 3). Further, Defendar
claims that Plaintiff's harassent claim against Barreras is rfbke or reasonably related
to” the allegations of harassing and retaliatoopduct by Deem whircPlaintiff set forth
in his EEOC complaint. (Do@6 at 6 (“The allegation that a fire crew supervisor W
inappropriately touching inmates plaintiff with a walking stick during training activities
in late 2015 is not like or related to thelva harassment alleged in the EEOC charge.’

In his Response, Plaintiff contends that his harassment claims against Barre

13See alsd/inson v. NielserNo. 16CV2518, 2018 WL 36733, at *1-2, *4 (S.D.
Cal. Oct. 29, 2018) (plaintiff failed to extist her Title VII constructive discharge clain
that occurred after her previous administrafilings aIIegm%ldlsnmlnatlon based on sex
and retaliation, “however related to the alliggas in those ftilings,” because plaintiff dig

not seek administrative remedies on the cotiire discharge claim within the limitation$

geriod%}; Equal EmBonm_ent Opportunity @on’'n v. Swissport Fueling, In@16 F. Supp.
d 1005, 1026 (D. Ariz. 2@) (granting summary judgemt to employer on former
employee’s constructive discharge claim véhemployee’s initial charge with the EEO(
and the EEOC's letter of determination botheié to mention the constructive discharg
claim and employee presentedawidence that employer was on notice of the construcf
discharge claim)JTupua v. Hawaii, Dep’t of HealtfNo. CV. 08-00SODAELEK, 2009

WL 1561578, at *10-11 (DHaw. June 3, 2009) (plaintifhiled to exhaust administrative
remedies as to Title VII constructive discheugjaim where he provedi no evidence that
he presented the EEOC with tist of incidents set forth in Bicomplaint that he asserte
were the basis for his constructive disgieaclaim and where plaintiff filed the EEOC
charge prior to his retirement but presemedevidence that hatampted to amend his
{;r?arge) to include the constructive dischactegm or file a new charge based on th

eory).
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nevertheless exhausted because they areopatpattern of harassment that Plainti
suffered at ADC after filing hiEEOC charge which was “virtlgidentical in content and
context to the harassment specifiedtiie EEOC charge.” (Doc. 49 at 8)The Court

disagrees. Rather, as Defendaaints out, the allegationsgainst Barreras “refer tg

discrete acts that are marky different from the allegi@mns in the EEOC charge—the

iff

D

basis (physical assault) is different; the date of the harassment (October 2015) is nearl

year after Plaintiff complaineabout Deem; the alleged pemagor (Barreras, a supervisor
Is different; [and] the location (fire housey different.” (Doc. 44 at 3). Indeed, thg
allegations against Barreras are so differeat #ny investigation at® the allegations
against Deem would not have encompassed .thexithe two claims are not so closel
related that a second administrative invedtan would be redundant, the EEOC must
allowed to investigate the dispute beffpéintiff] may bring a Title VII suit."Stache 852
F.2d at 1234 (citingdrown, 732 F.2d at 730).

While it is true that “TitleVIl charges can be broughtagst persons not named i

an E.E.O.C. complaint dsng as they were wolved in the acts giving rise to the E.E.O.C.

claims,”Wrighten v. Metropolitan Hosp726 F.2d 1346, 1352 (9ir. 1984), there is no
indication that Barreras participated in the &egsling up to the administrative charge file
with the EEOC by Plaiiff. Rather, as irBratton v. Bethlehem Steel Car@laintiff's
EEOC charge neither names Barreras nor alémes from which it could be inferred the
Barreras violated Title VII, thus bang a Title VII action against him herBratton v.

Bethlehem Steel Corp649 F.2d 658, 666 {9 Cir. 1980) (failure to name defendant i

EEOC charge barred subsequent Title VII action against that defendant v

% 1n arguing that Plaiiff did not have to file addonal EEOC charges to “reflect
the series of additional disminatory and retaliatory & that he suffered at ADOQ
subsequent to the filing of his EEOCatfe,” (Doc. 43 at 10), Plaintiff relies dmderson
v. Reng 190 F.3d 930 (9tiCir. 1999), which has since been abrogated\by| R.R.
Passenger Corp. v. Morgab36 U.S. 101, 107 (20D2Although Plaintiit citesAnderson

claims “would erect a needless procedural bafril90 F.3d at 938, it remains that t

later incidents must be “like or reasonabliated to” the allegations of the EEOC charg
See Doe v. State of Arizgnido. CV-15-02399PHX-DGC, 2016 WL1089743, at *3

(D. Ariz. Mar. 21, 2016). However, Plaintiff is usia to make this regsite showing as to
th|s clalm? alleging harassment by Barreras aitb&td, constructive discharge, and failu
0 promote.

for the proposition that requiring him to filtEOC charlg_;es addressing each of his I?Ler
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administrative charge did not allege fafttsm which it could be iferred that defendant
violated Title VII).

Although a court may also have jurisdiction over defendants not named in the B

charge where the EEOC or the defendants slebras “should have anticipated” that th
claimant would name those defendant in a Title VII stitsa 920 F.2d at 1459 (citing
Chung 667 F.2d at 792), both Barreras and BEEOC could not have anticipated th
Plaintiff might name Barreras in the case at Bather, Plaintiff filed his EEOC charge i
March 2015, (Doc. 35-1 at 33), but the all@gdysical and verb&larassment by Barrera
did not even occur uih October 2015, (DS | 72; PSOF  72%eeVasquez v. Cty. of]
Los Angeles 349 F.3d 634, 645-46 (9th Cir. @) (plaintiff failed to exhaust
administrative remedies for his claim of fetaon for filing an EEOC charge because th
alleged retaliation was committed by individuals not identifiepleaipetrators in the EEOQ
charge and “did not occurithin the time frame of the ewts alleged in the EEOQ
charge”). As Plaintiff neither named Barrerashis EEOC charge nor alleged any fag
implying that Barreras discriminated, a Titf§l action against Barreras “is premature
best.” Stache852 F.2d at 1234 (citinBratton 649 F.2d at 666). ARlaintiff failed to
exhaust his administrative remedies as sodiaim alleging harassent by Barreras, the
Court grants summary judgmentDefendant on this claim.
3. Claim Alleging Harassment by Hibbard
Plaintiff avers that Deputy Wardddibbard made various harassing commer

based upon Plaintiff's statas a Mexican-American froBecember 2015 through Januar

2016. (PSOF {1 156-61). As with Plaintiff' aich against BarreraBefendant argues that

Plaintiff failed to exhaust kiclaim that he was discrimatorily harassed by Hibbarg

because there is no referenceatty of these allegations Rlaintiff's EEOC charge and

because this claim was not investigatedthyy EEOC. (Doc. 36 at 5-6; Doc. 44 at 3).

Further, Defendant claims that the allegatiorsireg Hibbard “refer to discrete acts wit
different dates (DecembefQ25-January 2016) and a diffeteperpetrator (supervisof
Hibbard rather than co-worker Deem).” (Ddd. at 3). AccordinglyDefendant contends
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that an EEOC investigation of the Hibbattkgations would not have been redundant
the investigations of the allegations concerning Dekh). The Court agreesas Plaintiff's
claim regarding Hibbard is not “like or reasonably relatedthe”allegations set forth in
Plaintiff's EEOC charge resulting from Deena#iegedly discrimintory and retaliatory
conduct.Green 883 F.2d at 1476.

Although Plaintiff characterizes his claiagainst Hibbard as part of a “series ¢
additional discriminatory and retaliatory athst he suffered at AD subsequent to the
filing of his EEOC charge,” (Doc. 43 at 1Ghese allegations against Hibbard do n
constitute “component acts” ahe claims in his EEOC charge discussing Deer
discriminatory and retaliatory conduttat’l| R.R. Passenger Corp. v. Morgas36 U.S.
101, 117 (2002). Rather, the allegations agattibbard refer to discrete acts that a
markedly different from the allegations inaititif's EEOC charge. Not only is there n
indication that Hibbard participated in the acts leading up to the EEOC ch
Wrighten 726 F.2d at 1352, but rfacts were alleged in that administrative charge fr¢
which it could be inferred thatibbard violated Title VIIBratton 649 F.2d at 66@&tache
852 F.2d at 1234.

Similarly, there is no way that Hibbard thwe EEOC “should have anticipated” tha
Plaintiff would name Hibbard as a defendant in this Sota 920 F.2d at 1459 (citing
Chung 667 F.2d at 792), as the harassmby Hibbard did noteven occur until
December 2015—more than eight months ddaimntiff filed his EEOC charge. Thus, a
to Hibbard, Plaintifff's EEOCharge does not “describe tfacts and legal theory with
sufficient clarity to notify the agencydahemployment discrimination is claimed@boper
v. Bell 628 F.2d 1208, 121(9th Cir. 1980). The @ims alleged in Plaintiff's EEOC chargs

simply do not encompass his claims againdtbidrd. To permit Plaintiff to pursue thi

cause of action against Hibbard now wouldenngine the vital policy interests embedds
in Title VII aiming to resolve disputeshd eliminate unlawful eployment practices by
conciliation.Ong, 642 F.2d at 320.

For these reasons, the Court finds thatrdifaifailed to exhaust his administrative
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remedies as to his claim alleging harassnfisnHibbard. As the Court cannot consider
allegations beyond the e of the EEOC chargalbano v. Schering-Plough Cor@12
F.2d 384, 386 (9th Cir. 1990the Court grants summarydgment to Defendant on this
claim.

4. Failure to Promote Based on Retaliation

v

Plaintiff also contends that ADC failed poomote him to a full-time position on the¢
fire crew in retaliation for filing complaintsf discrimination. (Doc. 43 at 17 (“After
Mr. Villa filed his internal complaints ofliscrimination with ADC, his co-workers and
supervisors retaliated against him by . . . degyiim a full-time position on the fire crew
because he was a ‘paper dropper.”™); FES¥] 151-52). Although unclear from his
Response and supporting statement of fé&dgsntiff's deposition testimony specifies that
he believed ADC failed to promote him basedl@complaints he filed regarding Deemis
conduct. SeeDoc. 42-3 at 6, Plaintiff Depo., p. 102, I. 3-5 (“I felt that it was retaliation
for reporting what would happen to Deem?9).

Defendant argues that Plaintiff failed &xhaust this failure to promote claim
because the “allegation that he was denidédlldime position on the fire crew was not
included in his EEOC charge” and is “entyrelifferent from the allegations in the EEOC
charge because it involved an alleged advacsien rather than hasament.” (Doc. 44 at
3-4). Specifically, the claim #t ADC failed to promote hins “temporally remote and
involves perpetratorether than Deem.”lq. at 4). The Court agreeath Defendant that

Plaintiff's failure to promote claim is not “like or reasonably relatedthe discriminatory

15 Plaintiff alleges that Sgt. HiIno{;Jsmdt the fire training supervisor, Jake, tol
Plaintiff that he was not selected for a fufhe position on the fire crew because he had
filed complaints of discrimination and wad&ed a “paper dropper.” (PSOF 1 151-52).
When asked whether he knew if Sergeant Hdeaj‘had any awareness of these particular
complaints marked as Exhibizs 3, and 6"— referring to hEEOC charge, the Septembeér
25, 2014 internal complaint about Deem, gmeiMarch 30, 2015 internal complaint abot
Deem-—Plaintiff responded: “To the bestroy knowledge, | believe he was referring to
that.” (Doc. 42-3 at 6, Plaintiff Depo., p. 103, |. 18—&&ealso Doc. 42-2 at 2, Plaintiff
Depo., p. 2 (indicating that Pidiff's March 13, 2015 EEOC einge was marked as Exhibi
2, Plaintiffs September 25, 2014 intern@dmplaint was marked as Exhibit 3, and
Plaintiff's March 30, 2015 internal complaiwas marked at Exhibit 6)). Plaintiff also
testified that he had beenlled a “snitch” and a rat” beaae he had “ratted out Deem.
(Doc. 42-4 at 7, Plaintiff Deppp. 196, |. 16—p. 197 I. 6).
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and retaliatory conduct by Deesat forth in Plaintiffs EEOQharge, and would not fall
within the scope of an EEO@vestigation that could reasdoig be expected to grow out
of this chargeGreen 883 F.2d at 147@®.K.B, 276 F.3d at 1100. The only person accus
of discriminatory acts in Plaintiff's EEOCharge was Deem, who was not the supervis
responsible for the fire crew’s hiring decisions, or even a supervisor &edD¢c. 42-3

at 6, Plaintiff Depo., at p. 101, |. 1-3 (“Jake is the guy that oversees in hiring fire cre
Based on Plaintiff's EEOC charge, the EEOC would have had no reason to investiga
of the supervisors in charge of the hiringid®ns of the fire @w. In fact, the EEOC
charge does not evenention the fire crew.

In response, Plaintiff seeks excuse his failure toxbaust this claim by insisting
that he went back to the EEQE€file an additional chargef discrimination alleging that
ADC failed to promote him in taliation for his complaints afiscrimination, but was told
that it was unnecessary based upisifirst EEOC charge. (Docs. 43 at 9; 42-3 at 5, Plain
Depo., p. 98, I. 4-10 (when asked whethereter filed an ameded EEOC complaint,
Plaintiff responded: “| went badk try to open up one for éhsituation with the fire crew,
but they told me that sincthe retaliation box was ther#at that would be included
technically.”)).

Under Ninth Circuit precederd, court may equitably excuaeplaintiff's failure to
exhaust administrative remedies where tfalure was “due toagency negligence.”
B.K.B, 276 F.3d at 1101-02Albanq 912 F.2d at 38% “The equities favor a
discrimination plaintiff who (1 diligently pursued his clai; (2) was misinformed or
misled by the administrative agency responditmgrocessing his charge; (3) relied in fa
on the misinformation or misre@entations of that agency,usang him to fail to exhaust
his administrative remedies; ang (#las acting pro se at the tim&obdriguez v. Airborne
Express 265 F.3d 890, 902 (9th Cir. 2001). Unlike the plaintiffRodriguezB.K.B, and

18 For example, irAlbano v. Schering-Plough Corghe Ninth Circuit excused 4
plaintiff from failing to charge constructive disarge along with his @mrge of failure to
Eromote on the ground of age, because th@EBad refused to make the amendment g

ad told the plaintiff incorrectly that cansctive discharge would be encompassed by
original chargeAlbanqg 912 F.2d at 387-88.
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Albanqg however, Plaintiff has not proffered anydance of how heiltigently pursued his
failure to promote based on retaliation claim.Rodriguez the plaintiff submitted a
declaration setting forth the facts of his intewv with the agency “ith great specificity”
which qualified him under these factoRndriguez265 F.3d at 902. IB.K.B, the plaintiff

submitted an affidavit from aagency official suggesting dh the failure to exhaust

administrative remedies was not the pldfistifault, in additionto presenting her pre-

complaint questionnaire as evidencatther claim was properly exhaust&eeB.K.B,
276 F.3d at 1102-03. WIbanag the plaintiff submitted a “deitad declaration” describing

how he had spoken with the BE fourteen times, how the EEOC had assured the plait

at least three times thatetleEOC charge encompassed disputed claim, and how the

EEOC had refused his effortis amend the EEOC chardgeeeAlbanqg 912 F.2d at 387—-
88.
In contrast, here, Plaintiff’'s allegatidhat the EEOC impropky failed to amend

his EEOC charge is not set forth in a detaikdorn declaration. Further, Plaintiff has n(
presented the Court with any significanidmnce that the EEO@ssured him that the

failure to promote claim was encompasseth@original EEOC chargas was the case in
Albana Rather, Plaintiff only cites portions bfs deposition testimony where he stat
that he went back to the EEQE€file an additional chargef discrimination alleging that
ADC failed to promote him baseauh his complaints of discrimation, but was told that it

was unnecessary based uponflilg EEOC charge. (Docs. 43 af 42-3 at 5, Plaintiff

ntiff

Dt

Depo., p. 98, I. 4-10). Not only is Plaintiff sas¢ment alleging that he attempted to amend

his EEOC charge inconsistemith his deposition testimony,but this statement does no

17 Plaintiff alleges in his Statement of Fatitat he went back tthe EEOC to file
another _Charg?e of Discriminat based on S%t. Hilnojosa afidke’s” comments that he
was denied a full-time position ¢ime fire crew because of laemplaints of discrimination,
but was told by EEOC investigator “Jos#i& that “filing a new EEOC Charge wag
unnecessary based on the scophis original charge.”"RSOF {1 151-54). In support g
this statement, Plaintiff cites his depasititestimony at page 9line 25, through page
100, line 17, as well as lines 5 throughd page 124. (P OFﬂB@. However, these
portions of Plaintiff’'s depagon testimony nowhere mention an EEOC mvesthator b
name of “Jose Effio.”$%eeDocs. 42-3 at 5, Plaintiff Depat p. 97, |. 25—p. 100, I. 17; 42
3 at 11, Plaintiff Depo., atg. 124, |. 5-1h) fact, the deposition testimony which Plaintif
cites refers t@anotherEEOC employee by the name of “Mark Effie” who Plaintiff clain
he contacted and told that he “felt that [ being retaliated agwait.” (Doc. 42-3 at 11,
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by itself, demonstrate that Plaintifiligently pursued this failure to promote claim but wa
prevented from doing so by arr@ron the part of the agencgee Warzecha v. Kempe
Sports Mgmt. In¢gNo. 6:11-CV-06221-Sl, 2012 WL 23988, at *6 (D. Or. June 25, 2012
(declining to equitably excugbke plaintiff's failure to exhast administrative remedies fo
his disability harassment claim tme grounds that the plaintdiid not proffer evidence of
how he diligently pursued this claim d&row the agency wasegligent in omitting

references to his disability ims complaint where the pldiff only submitted the original
draft of his complaint withouurther explanation and a de@d#ipn stating that he notified
the agency that he was disnmated against based on his disability but did “not know W
that claim was not includeith the final complaint”)® “One who fails toact diligently

cannot invoke equitable ipciples to excuse #i lack of diligence.”Baldwin County

Welcome Ctr. v. Browr166 U.S. 147, 151 §84). Based on this rex the Court declines
to exercise its equitable powers to excidaintiff's failure to exhaust administrative
remedies for his failure to promote based dali&ion claim. The Court, therefore, grant
summary judgment to Defendamm Plaintiff’'s claim that ADGailed to promote him to a

full-time position on the fire crew in retaliati for filing complaints of discrimination.

Plaintiff Depo., at p. 124, |. 5-14). Plaintifasés in this portion dfis deposition that Mark
Effie then responded: “ddnworry, the box for retaliation’s already checkedldl.].

Accordingly, it is unclear to the Court whyalitiff avers in his Response and Stateme
of Facts that Jose Effio yvas_responabhe%mproperly telling him that his EEOC charg
already encompassed his failure to pronutdém, (Doc. 43 at 9; PSOF | 154), where tl
deposition testimony upon whidhese allegations rely mentions an entirely differe
individual, (Doc. 42-3 at 11, PIdiff Depo., at p. 124, |. 5-14).

18 See also Frederickson v. United Parcel Seo. C-97-3644 VRW, 1999 WL
129534, at *3 (N.D. Cal. Mar. 8999) (declining to equitablyxcuse the plaintiff's failure
to exhaust administrative remedies as todmnplaints of sex discrimination and sexu
harassment where the plaintiff alleged tehe relayed these cofamts to the EEOC
officer but was allegedly told by the officer thegr charge was enoughget a right to sue
letter without these claims, because there m@sndication that the plaintiff repeated|y
attempted to explain her charge to the EE®gEcifically requested that the charge |
amended, or that the EEOC ever retlaay direct re uest4‘%}éthe plaintifarter v. Cit
& Ctg. of San FranciscdNo. C 94-4246 FMS, 1996 WL 3488, at *8 (N.D. Cal. June 19
1996),aff'd, 125 F.3d 857 (9th Cir. 89) (declining to equitailexcuse the plaintiff's
failure to exhaust his harassnt or hostile work environméglaims where the plaintiff
failed to present anK significant evidence thatEEOC assured himahthese claims wereg
encompassed in the original EEOC cha‘g%g or that th@EIvestigator prevented
plaintiff from including these claims, and there was no indication that the EEQ
Investigative file was unavailable).
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B. Plaintiff's Title VIl Hostile Work Environment Claims Resulting from

Deem'’s Conduct

As there is no dispute that Plaintiff exhausted his administrative remedies as
claims based on the alleged harassment by Déaots. 36 at 6; 44 at 3), the Court no
turns to the merits. At issue is whethBlaintiff presented dficient evidence to
demonstrate a prima facie case of hostile warkironment due to harassment based
sex, retaliation, and national origin.

Under Title VII, it is unlawful for anemployer “to discriminate against an
individual with respect to his compensation, terms, conditions, or privileges
employment, because of suchilividual’s race, color, religion, sex, or national origin[.]
42 U.S.C. § 2000e—2(@). Title VII's general prohibibn against discmination extends
to harassment claimgaragher, 524 U.S. at 786Vianatt v. Bank of Am., NAB39 F.3d
792, 798 (9th Cir. 2003} uller v. City of Oakland, Cal47 F.3d 1522, 1527 (9th Cir
1995). “When the workplace is permeated vdibcriminatory intimidation, ridicule, and
insult, that is sufficiently seere or pervasive to alter dhconditions of the victim’s
employment and create abusive working envonment, Title VIl is violated.Harris v.
Forklift Sys., Inc.510 U.S. 17, 21 (1993) (internala@tation marks anditations omitted).

To prevail on his hostile environmentachs based on sex and national origin,

Plaintiff must establish a “pattern of ongoing and persistent harassment severe enc
alter the conditions of employmenbDitaper v. Coeur Rochester, Ind47 F.3d 1104, 1108
(9th Cir. 1998). To satisfthis requirement, Plaintiff mushow that: (1) he was subjecte
to verbal or physical condubased on his membership in a protected class; (2) the con
was unwelcome; and (3) the conduct was esidffitly severe or pervasive to alter th

conditions of his employment and create abusive woikg envionment.Meritor Sav.

Bank, FSB v. Vinsort77 U.S. 57, 67 (1986F.E.O.C. v. Prospect Airport Servs., Inc.

621 F.3d 991, 997 (9th Cir. 2010).

In order to be actionablender Title VII, the work evironment must be “both

objectively and subjectively offisive, one that a reasonable person would find hostil¢
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abusive, and one that the victimfact did perceive to be soFaragher, 524 U.S. at 787
(citing Harris, 510 U.S. at 21-22). “In analyzing ether the alleged conduct created i

objectively hostile work environmé&rnwe must assess all the circumstances, ‘including

frequency of the discriminatory conduct; itveety; whether it is physically threatening

or humiliating, or a mere offensive utteranand whether it unreasably interferes with
an employee’s work performanceDominguez-Curry v. Nevada Transp. Deg24 F.3d

1027, 1034 (9th Cir. 2005) (quotir@@ark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 270—
71 (2001)). “[T]he requiredh®wing of severity or serionsss of the harassing condu
varies inversely with the pervasivass or frequency of the condudgllison v. Brady 924

F.2d 872, 878 (9th Cir. 1991). “[S]imple t&ag, offhand commentsnd isolated incidents
(unless extremely serious) witlot amount to discriminatorghanges in the ‘terms ang
conditions of employment.Faragher, 524 U.S. at 788 (interheitation omitted). Further,
“[w]hether the workplace is objectively hostieust be determined from the perspecti
of a reasonable person with the same fundamental characteristitist; 47 F.3d at 1527.

1. Harassment Based on Sex

Under Title VII, sexual harassment inetliorm of a hostile work environmen
constitutes actionable sex discriminatidfteritor Sav. Bank, FSB477 U.S. at 64. In
Oncale v. Sundownedffshore Services, Incthe Supreme Court extended Title VII’
protections to male-on-male sexual haramsm523 U.S. 75, 79-8(998) (“Title VII
prohibits ‘discriminat[ion] . . because of...sex’ in the ‘terms’ or ‘conditions’ ¢
employment. Our holding that this includeexual harassment must extend to sex
harassment of any kind that meets theustay requirements.”). Thus, same-sex sext
harassment is actionable under Title V.

“Sexual or gender-based ahrct which is abusive, miliating, or threatening
violates Title VII even if it does not causeagnosed psychological injury to the victim.
Steiner v. Showboat Operating C?5 F.3d 1459, 1463 (9th Cir. 1994) (citidgrris, 510
U.S. at 22). “It is enough, rather, if sulsbstile conduct pollutethe victim’s workplace,

making it more difficult for [him] to do [his] jolip take pride in [his] work, and to desir
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to stay on in [his] position.Id.

“[N]ot all workplace conducthat may be described as harassment affects a teérm,

condition, or privilege of employmemtithin the meaning of Title VII.'Brooks v. City of
San Matep229 F.3d 917, 927 (9t€ir. 2000). Rather, “hassment is actionable under
Title VII to the extent it occur$ecause of' the plaintiff's sex.Nichols v. Azteca Rest
Enterprises, In¢.256 F.3d 864, 872 {9 Cir. 2001) (citingOncale 523 U.S. at 79).

In Oncale the Supreme Court set forth several ways in which a plaintiff can make

a showing of same-sexiagsment. 523 U.S. at-881. In addition to fering evidcence that
the harasser was motivated by sexual desirertbmambers of his own gender, a plaintiff
can offer proof of gender-specific statemeintsn which an inference can be drawn thgat
“the harasser is motivated by general hostilityhie presence of members of the same $ex
in the workplace.’ld. at 80. Further, a plaintiff canffer direct, comparative evidence
showing differences in howerarasser treats memberdoth sexes in the workpladel.

at 81. In addition to using orté these methods set forth @ncale a plaintiff can prove
same-sex sexual harassment by establishingitbdtarassment was based upon perceiyed
non-conformance with gender-based stereotyyiesols 256 F.3d at 874-75 (finding that
harassment of the plaintiff occed because of his sex inasthuas verbal abuse reflected
belief that plaintiff did not act as a man shibact where plaintiff presented evidence of
sexual stereotyping, includingshto-workers’ verbal abuse of him because of his feminjine
mannerisms and references to him as “she” and “her”).

Defendant contends that Riaff failed to set forth angvidence supporting any of

these theories, as therene evidence suggesting thaethlleged harassment PIaintiiL
suffered was motivated by sexual desire, bgtihty to the presence of males in th
workplace, or by perceed non-conformance with maleegtotypes. (Doc. 36 at 9). I

support, Defendant points Rlaintiff's deposition testimony &ting that hdnad no reason

191n Nichols the Ninth Circuit held that the holdingfmice Waterhouse v. Hopkins
490 U.S. 228 (1989)—that a woman who wasie a partnership in an accounting firf
because she did not match a sex stere an actionable claim under Title VIIH
“applies with equal force to a man who isaiminated against facting too feminine.”
Nichols 256 F.3d at 874.

>
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to believe that Deem was sexuathlyphysically attacted to him, and #t he thought it was
sex discrimination for Deem to refer to himasomosexual because Plaintiff is straig
and Deem was calling him the opposite of straigtt.(Citing (DSOF { 33-36; PSOF
33-36)). Thus, while offensive, Defendangaes that Deem’s alleged comments are |
harassment “because of” sell.).

Citing Nichols Plaintiff asserts that the verbaiuse he allegedly suffered at Deem

hands occurred “because of sex” becausafifailid not conform to Deem’s “stereotype

of a ‘macho man
Nevertheless\icholsis distinguishable. IiNichols the male plaintiff presented evidenc
that he was frequently referred to by male cokers and a male supervisor as “she” a
“her” in addition to being mcked for walking and carrgg his serving tray “like a
woman.” Nichols 256 F.3d at 870. The Ninth Cir¢udpbund that “the systemic abus

directed at Sanchez reflectetelief that Sanchez did not as a man should act” becaus

he had feminine mannerismisl. at 874. There, Sanchegb-workers and supervisors

“repeatedly reminded Sancheatte did not conform to ¢ir gender-based stereotyps
by verbally abusing him with degatory insults which were “closely linked to gendéal.”

In contrast, here, Plaintiff present® evidence that Deem believed he w

effeminate or failed to coofm to gender stereotypesSegeDocs. 42—-43). He does naot

provide any evidence concernimpat male stereotypes he faileo meet, and does not cit
any particular comments, actions, or otpevof demonstrating #t Deem believed he
behaved inappropriately for a man. Mereblserting a sex-stereqiyg theory in his
Response, without any fal support, is insufficient to crieea genuine dispute of materiz
fact as to whether the harasamhoccurred “because of seféeliberty Lobby, InG.477
U.S. at 247-48 (The non-movant’s bare dgses, standing alone, are insufficient to crea

a material issue of fact and dafea motion for summary judgmengge alsd-irst Nat.

and was consequently labeds a “fag” and a “homo.” (Doc. 43 at 13).

not

S

e

11%

e

S

AS

D

!

Bank of Ariz. v. Cities Serv. Cd891 U.S. 253, 288-89 (1968) (noting that the palty

asserting the existence of an issue of maltéact at summary judgment must prese

“sufficient evidence supportirthe claimed factual disputehd stating that “a party cannot
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rest on the allegations comaid in his complaint in opgdion to a properly supportec
summary judgment motion made against him.”).

Moreover, as Defendant points out, Btdf’'s own deposition testimony suggest

that he does not believe hesazeing verbally harassed fguearing non-masculine or for

otherwise not fitting the male stereotype,,bather, believed it was discriminatory fq
Deem to call him a “homo” and a “faggdiecausePlaintiff is straight. (DSOF {1 33—-36
PSOF 11 33-36). Even construing the evidence iighemost favorable to Plaintiff and

i bE 1%

assuming Deem repeatedly called Plaintiff a “faggot,” “fag,” “homo,” or “gay,” the Cd
is unable to conclude that this alone elsthls that Plaintiff was discriminated again
based on his sex.

As the Supreme Court stated @ncale “We have never held that workplac

harassment . . . is automatically discrimioatbecause of sex mérébecause the words

used have sexual content or connotatio@nale 523 U.S. at 80. Rather, allegations that

a plaintiff's co-workers routinglcall an individual a “faggotbr another derogatory tern

related to sexuality do not necessarily esthba claim for discrimination based on sex.

SeeDawson v. Entek Int’l630 F.3d 928, 937-38 (9th Cir.220 (holding that the district
court did not err in grantingummary judgment on employee’sichs for sex hostile work
environment under Title VII despite evidenthat employee was repeatedly called

“homo” and a “fag” because employee faileghtesent evidence that he was being verbg

harassed for appearing non-masculine orctherwise not fitting the male stereotype);

Vickers v. Fairfield Med. Ctr453 F.3d 757, 764 (6thir. 2006) (holding that the plaintiff,
who alleged that he was frequently called a™fagay”, and other degatory names, did
not establish that he was disnmated against because of sereotyping where he “failed
to allege that he did not conform to tradi& gender stereotypes in any observable W

at work”)2° Similar toDawsonandVickers Plaintiff does not present any evidence th

20 See alsE.E.O.C. v. BolBros. Const. C.731 F.3d 444, 477 (5th Cir. 2013)
(“Hence, in a same-sease like this one, it makes no seasall to affirm a verdict that a

heterosexual male ‘discriminated against#uer heterosexual male by calling him names,

which both know not to beue by conduct or appearandeame-calling may be bullying,
but it isn’t discrimination becauske victim is a male.”JHamm v. Weyauwega Milk Prod.
Inc., 199 F. Supp. 2d 878, 892-95 (E.D. Wis. 20@ff)d, 332 F.3d 1058 (7th Cir. 2003
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Deem’s verbal harassment riésd from Plaintiff's failure to conform to male gender

stereotypes. In the absence of any proaf the comments made by Deem were dueg to

Plaintiff's gender, a reasonable trier of fagtittl not conclude that Plaintiff experienced

hostile work environment based on his sex.PAaintiff is unable to prove this essentia

element of this claim, th€ourt grants summary judgmeta Defendant on Plaintiff's
hostile work environment claim based on sex.
2. Harassment Based on National Origin

Defendant does not specifically addresaimiff's claim of harassment based o

national origin from Deem’s conduct in its kan for Summary Judgment or in its Reply.

(SeeDocs. 36; 44). Defendant merely says thatriiff's harassment aims are “factually

unsupported” and “insufficient.” (Doc. 36 at7), However, as to Plaiiff's claim that he

was harassed based on his national originDeem, the Court disagrees. Viewing the

evidence in the light most favorable t@iRltiff, as we must on summary judgmemarren
v. City of Carlsbad58 F.3d 439, 441 (9th Cir. 1995), fieurt finds that there is a genuin
issue of material fact regarding whether Plaintiff was subjected to a hostile
environment by Deem based on his national origin.

National origin discrimination includes drsmination “because of an individual’s
or his or her ancestor’s, placeafgin[.]” 29 C.F.R. 8 1606.1see alsd&spinoza v. Farah
Mfg. Ca, 414 U.S. 86, 88 (1973) (stagj that “[t]he terninational origin’[in Title VII] on
its face refers to the country where a pensas born, or, more broadly, the country fro
which his or her ancestors came”). Plamisf Mexican-American, (DSOF § 67; PSO
1 67), and indicated in his deposition testimtmt he may have some Sicilian or Italig
heritage, (Doc. 42-4 at 10, Plaintiff Depp.,206 at 1-12). Defendant nowhere disput

(holding that evidence thamale employee was harasdeyl fellow male employees b
being called a “fag,” “faggot,” “ _
that employee was harassed “because of’ .geder a sex stereotyping theo(rjy whe
em Ioa/_ee ailed to “provide evidence concernivitat male stereotypes he failed to me
and [did] not cite any partidar comments, actions, or other evidence . . . that

coworkers thought he behaviedppropriately for a man.”)anetta v. Putnam Investments
Inc., 183 F. Supp. 2d 415, 423 (D. Mass. 20Q®%0 instances in which male employe
was called a “faggot” by his supervisor wemnsufficient to estaish that employee was
discriminated against because of hislsaged on a gender stereotyping theory).
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that Plaintiff, who is a Mexican-Americais,a member of a protected class.

Plaintiff contends that Deem harassea hiy calling him slurs based on Plaintiff's

national origin, including “Italian n***r” and “wet back.” (PSOF { 95). According t¢
Plaintiff, Deem called him these slurs “all the éiyhon a “daily basis,” and stated that th
slurs were “an ongoing thing.” (PSOF { 97)aiRliff also allegeghat Deem told him
“several times” that he would call INS to haRkintiff deported to Mexico. (PSOF 11 1(
96; DSOF 1 10; Doc. 35-1 at 39-40). The Cdunds that Plaintiff ha satisfied the first
element of his prima facie case—that he wabjected to verbatonduct based on his
membership in a protected class.

The Court also finds that Plaintiff has sAéid the second element of his prima fac
case—that his work environment was subjectiwéfgnsive. Notably, CO Il Flores told ar
ADC investigator that Plaintiff “just laughedi response to Deem’s comment regardi
calling border patrol to deport Plaintiff tdexico. (Doc. 35-1 a¥1). Similarly, CO Il
Robertson stated that whengsv Deem “get up in CO Yilla[']s face” and “heard CO I
Deem state to CO Il Villa that | don’t like yoface and | just want to punch you in th
face,” he noted that both men were laughinthattime so he “thoughhey were kidding
around.” (Doc. 35-1 at 67). NeverthelessiRtiff’'s deposition testimony and the variou
complaints he submitted regitng Deem’s conduct do ggest that the conduct wa
unwelcome, and that Plaintiff peeived the environmeito be hostile and abusive. Furthe
Plaintiff presents the declaration testimoofy Patrick Andersonwhich indicates that
Officer Anderson witnessed Plaintiff tell Deéftnat isn’t cool” after Deem referred tg
Plaintiff as a “faggot” and a “Sicilian n****r.” (Doc. 42-6 at 23). In addition, Office
Anderson’s declaration states that ffi€er Kingsland also witnessed Deem’
discriminatory comments tOfficer Villa and remar&d, “this isn’t good.” [d.). Anderson
and Kingsland’s remarks tend to substantiasen®ff's claim that Deem’s comments wer
not mere horseplay, but, rather, actionablassment. “[T]he questn whether particular
conduct was indeed unwelcompeesents difficult problems gfroof and turns largely on

credibility determinations commitieto the trier of fact[.]'Meritor Sav. Bank, FSB}77
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U.S. at 68. Accordingly, the Court finds thagété is a genuine dispute of material fact
to whether the conduct was unwelcome.

Finally, the Court finds that Pldiff has presented sufficient evidenc
demonstrating the third element of his pairfacie—that the conduct was sufficientl
severe or pervasive to alter the conditionsisemployment and create an abusive worki
environment. Plaintiff alleges that Deenlled him an “Italian n***r” and “wet back”
“all the time,” on a “daily basi,” and stated that the slu®re “an ongoing thing.” (PSOR
19 95, 97). Further, Plaintiff alleges that Deeld tom “several times” that he would cal|
INS to have him deported back to Mexi¢BSOF { 10, 96; DSOF | 10; Doc. 35-1 at 3
40). When asked at his depasitihow many times Deem ustd word “n****r”, Plaintiff

responded “several times,” “many timestidathen estimated about “30 times.” (Doc. 4
2 at 13, Plaintiff Depo., p. 48, |. 5-13). @nleast two occasions, other officers witness
Deem’s harassment of Plaintiff. Specifically, Officer Anderson witnessed Deem
Plaintiff a “Sicilian n****r,” (D oc. 42-6 at 23), while Officefflores recalled an inciden!
where Deem made some sort of racial comment to Plaintiff along the lines of calling b
patrol to deport Plaintiff to Maco, (Doc. 35-1 at 71). It alsppears that Officer Kingslang
may have withessed Deem cRlhintiff a “Sicilian n****r.,” (Doc. 42-6 at 23). Although

it is clear that “[n]ot every insult or hassing comment will constitute a hostile wor

environment,” “[rlepeated derotgay or humiliating statements . can constitute a hostile

work environment.’Ray, 217 F.3d at 1245.

Deem’s responses to Sgt. Tyrrell during the Fact Finding Investigation
corroborate Plaintiff's allegation that Deezalled him a “Sicilian n****r” to an extent.
Specifically, when asked by Sgt. Tyrrell whet he had ever had a conversation w
Plaintiff to which Plaintiff could haveossibly taken offense, Deem stated:

One time | heard him talking to ammate in Spanish. | asked
him if he was Mexican. He statex he was Italian. | said oh
my wife is Italian. He said well actually | am Sicilian. | then
said oh are you part black besa the Africans invaded Sicily.

He said no I'm part Arabic. And that was the end of the
conversation.
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(Doc. 35-1 at 63). Thus, it is clear thatrsd conversation between Deem and Plaint
about Plaintiff's Sicilian heritage and regengl Plaintiff potentiallybeing part black did
occur. However, it is up tthe jury to decide wéther Deem’s or Plaiiff’'s version of this
conversation is more credible.

Further, “[i]t is beyond question that thesusf the word ‘nigger’ is highly offensive
and demeaning, evoking a history of raciablence, brutality, and subordination.
McGinest v. GTE Serv. Cor@60 F.3d 1103, 111@®th Cir. 2004). “This word is ‘perhaps
the most offensive and inflammatargcial slur in English, . . . a word expressive of rac
hatred and bigotry.”Id. (quoting Swinton v. Potomac Cor®R70 F.3d 794, 817
(9th Cir. 2001) (ellipsis in original) (qudtan marks omitted)). Given the inflammator

nature of these comments and the allegegligacy in which they allegedly occurred, th

Court finds that Plaintiff succeeded in estahbhg a question of fact as to whether the work

environment was objectively hostile.
In coming to this conclusion, the Courgigided by various predent set within the

Ninth Circuit. For example, the Court fintigat the alleged harassment by Deem at iss

IS more severe and pervasive thiaat alleged by the plaintiff ifasquez v. County of Lo$

Angeles where the Court concluded that the piidi had not alleged events “severe (
pervasive enough to violate Tifdl. 349 F.3d at 643. There,alplaintiff alleged a hostile
work environment based on race when a managele two derogatory statements to t
plaintiff during a six-month periodd. at 643.The statements were that plaintiff hag
“typical Hispanic macho attitude,” and that fhlaintiff should transér to a field position
because “Hispanics dgod in the field.d.

Likewise, the alleged harassment by Deeme i€ more severe and pervasive thi
the conduct alleged by the plaintiffitendoza v. Sysco Foodr&e of Arizona, Ingwhere
the court determined that theapitiff failed to raise a genuirgispute of material fact as
to his hostile work environmentaim. 337 F. Supp. 2d 1172190 (D. Ariz. 2004). There,

at least four alleged instances of discrimim@abased on national origin occurred within
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five-month period involving steotypical remarks after the phdiiff killed a rat, a cartoon
of a rat having sex with other rats, a suma®s comments regarding Mexican employes
unreliability during the Christmas season, ancb-worker’'s complaintthat the plaintiff
left his radio tuned to a Mexican radio statitwh.at 1187-90. The distt court found that

the plaintiff failed to sufficientlyallege that the conduct colamed of was persistent o

severe enough to alter the conditions of hiplegment because the incidents were isolated

in nature, the cartoon wanot intended to be gtvn to the plaintiffthere were no physical
threats or humiliation, and there was no evagethat the plaintits work performance
declined as a result of the alleged harassméntn contrast, here, Plaintiff does alleg
that Deem physically threatened him, andtends that Deem hased him daily—not on
an infrequent, isolated basis. (PSOF |1 97, 108, 113),

Rather, the conduct of which Plaintiff roplains far more closely resembles th
harassment at issue farlson v. PartnersNo. 2:13-CV-378 JCM PAL, 2014 WL
4798467, at *7 (D. Ne\&ept. 26, 2014), andaldez v. Big O Tires, IndNo. CV-04-1620-
PHX-JAT, 2006 WL 1794756, at *2*8 (D. Ariz. June 27, 2006), thaviasquezor

Mendoza In Carlson one of the plaintiffs was a Hiapic female who alleged that she

“experienced frequent offensive racial rengar&nd conduct, at ties almost daily.”

Carlson 2014 WL 4798467, at *The alleged comments made to this plaintiff includ
statements by Caucasian cowogk#rat the plaintiffneeds to go bacto Mexico,” that

the coworker “couldn’t stand Mexicans,'hé that the coworker was “going to tak
[Carlson’s] green card.ld. Based on these comments, thstritt court determined that
the plaintiff had proffered enougixamples of alleged racial conduct to support a claim
hostile environmentd.

In Valdez the Mexican-American plaintiff algged that his supervisor repeated

EE N1 bR N1 bR 1

referred to him as a “wetback,” “sand niggéstupid Mexican,” “dumb Mexican,” “lazy

b1}

Mexican,” “illegal alien,” “spc” and “stupid ass beane®ginong other racial epithets an
derogatory remarksvaldez 2006 WL 1794756, at *3. Accding to the plaintiff, the

supervisor made these offensive raciatsbhbout Mexican-Americans on a daily balsis.
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*7. Because the alleged comments occurrequieatly and were o& highly offensive
nature, the court determined that the plaiti#tl set forth a genuine issue of material fé
as to whether he was subjecteda hostile work environmenid. at *3, *7. Similar to
Carlson and Valdez Plaintiff alleges that Deem harassed him based on his Mexi
American heritage on a daily basis. (PSGH )| Not only was Deem'’s alleged harassmg
frequent, but it was severe—in the form of ecgglPlaintiff a “Sicilian n****r” and threats
to have Plaintiff deportetb Mexico. (PSOF 11 95-96).

A review of the record reveals that a gereufactual dispute exists as to wheth
Deem’s conduct was sufficiently severe or peive to create an dajtively hostile work
environment due to harassmdrased on national igin. Nevertheless, Plaintiff's claim
that he was subjected to a hostile workiemnment can only suive summary judgment
if Plaintiff can raise a genuirdéspute of fact as to whethBefendant failed to take promp
and effective remedial measures in respaagdaintiff's complaints of discriminatiott.

3. Retaliation-BasedHostile Work Environment

Under Title VII, it is “an unlawful empglyment practice for an employer tq
discriminate against any of his employedé&cause that employee “has opposed
practice made an unlawful employment preetiby Title VII, “or because he has made
charge, testified, assisted, orgi@pated in any manner in amvestigation, proceeding, ol
hearing” under Title VII. 42 U.S.C. 8§ 2000e-B(l order to make out a prima facie cas
of retaliation, the plaintiff muststablish that hengaged in a proteceactivity under Title
VII, that he suffered an adverse employmentoactand that there is a causal link betwe
the two.Vasquez349 F.3d at 64@rooks 229 F.3d at 928 “[A]n action is cognizable

as an adverse employment action if itresasonably likely to deter employees fro

engaging in protected activityRay v. Hendersqr217 F.3d 1234, 1243 (9th Cir.2000).

21 SeesupraSection III.C.

22 Should the plaintiff make a showing suf{mt to satisfy his pma facie case, the
burden then shifts to the emogkr to advance e%ltlmate maoetaliatory reasons for any
adverse actions taken against the plainfiteiner 25 F.3d at 1464. Should the employ
meet this burden, the plaifi has the ultimate burden &howing that the employer’s
proffered reasons are pretextddl
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“Under this definition, the urerse of potential adverse playment actions for retaliation
claims is larger than the universe of pot&rtangible employment actions that can subject
an employer to vicarious llity for harassment.”Elvig v. Calvin Presbyterian Church
375 F.3d 951, 965 (B Cir. 2004) (citingRay, 217 F.3d at 1242—-44 & n.5). Indeed, the
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claim for relief under Title VIIRay, 217 F.3d at 124%Ivig, 375 F.3d at 965.

Plaintiff has satisfied thdirst element of his primdacie case for retaliation.
Asserting one’s civil rights-which Plaintiff did by complaing of Deem’s conduct
through his EEOC charge and through mflormal complaintto his supervisor
(Sgt. Abker)— is a protected activity under Title VRay, 217 F.3d at 1240 n.3 (“[FJiling
a complaint with the EEOC is a protected attiv. . . Making an iformal complaint to a
supervisor is also a protected activity.'9e€PSOF {1 99-100; Doc. 42-5 at 5). At issue,
however, is whether Plaintiff can meet titber elements of his prima facie case.

In order to satisfy the second elemenhsf prima facie case for retaliation-based

y

hostile work environment, Plaintiff must denstrate that the harassment was sufficient
severe or pervasive as to congétan adverse employment acti@eePowers v. Arizona
Dep’'t of Corr, No. CV-13-00988-PHX-NVW, 2014NL 3734132, at *6 (D. Ariz.
July 29, 2014) (“Fostering a hostile wornvironment can constitute the adverse
employment action necessary support a retaliation claim.?f. A hostile work
environment can be the basis for a retaliatiamelf the harassment tsufficiently severe
or pervasive to alter the conditions of thietim’'s employment and create an abusiye
working environment.’Ray, 217 F.3d at 1245 (citingarris, 510 U.S. at 21). To prevai
on a retaliation claim, the plaintiff “must @l that a reasonable employee would hayve
found the challenged action materially advevgaich in [the retaliation] context means |t

well might have dissuaded a reasonable woft@an making or supporting a charge of

23 See alsdrichardson v. New York S¢abep’t of Correctional Sery180 F.3d 426,
446 (2nd Cir. 1999) (“co-workéharassment, if sufficientlyevere, may constitute adverge
employment action so as to satisifie second prong of the retaliatipnma faciecase”);
Gunnell v. Utah Valley State Collegksb2 F.3d 1253, 1264 (10th Cir. 1998) (“co-worker

hostility or retaliatory harassment, if sufficiently severe, may constitute ‘adverse

employment action’ for purposes of a retaliation claim”).
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discrimination.” Burlington Northern and Santa Fe Ry. Co. v. Whii48 U.S. 53, 68
(2006). “To determine whether an environment is sufficiently hostile look to the

totality of the circumstances, including tfrequency of the discriminatory conduct; it

severity; whether it is physically threateninghoimiliating, or a mere offensive utterance;

and whether it unreasonably interferaghvan employee’s work performancdray, 217
F.3d at 1245 (internal quotatis omitted) (citations omitted).

Plaintiff alleges that Deem harassed him in retaliation for filing |
September 25, 2014 complaint against hincéling him a “paper dropper,” a “snitch,’
“gay,” a “chomo,” and a “liar.” (Doc. 35-1 at Z1PSOF {1 37, 133). Aording to Plaintiff,
Deem would harass him “through other empts;é (Doc. 35-1 at 117, 122), by telling
other officers that Plaintiff is a paper dropp&d should have been transferred instead
him, (id. at 33). Defendant contends that Plding unable to meet his prima facie burdeg
on his claim of harassment based on rat@in because the comments Deem allege
made were insufficient to create a hostiterieonment. (Doc. 3@t 9). When asked by
Lt. Swirsky during one of the tarnal investigations if Deeinad “said or done anything
to you that you perceived astaliation since the first sa,” Plaintiff responded “no.”
(Doc. 35-1 at 122; DSOF { 4Bather, Plaintiff told Lt. Swirskthat a third party had told
Plaintiff that Deem had been calling Plainaff‘paper dropper” and gilg that Plaintiff
couldn’t be trusted. (Doc. 35-1 at 122; PSDE&L). Although Plaintiff stated that he wa
being harassed by Deem “throusther employees,” Plaintiff couldn’t tell Lt. Swirsky whg

these employees were. (Doc. 35-1 at 122).

(72}
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Even so, the Court finds that Plaintifhs presented evidence creating a genuine

issue of material fact as whether Deem’s retaliatory conctuwas sufficiently severe or
pervasive as to have altered Plaintiff’'srking conditions. Plainti claims that Deem
called him these slurs on a “daily baseid “all the time.” (PSOF | 97). “Repeats
derogatory or humiliating statements, can constitute a hostile work environmerRay,

217 F.3d at 1245. Moreover, Deem allegest tine retaliatory conduct was physicall

threatening. Althouglbeem was reassigned to anotpesition within the Lewis prison,
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Plaintiff avers that he stitran into him on a daily basis(PSOF { 125). On one occasio
after Deem was reassigned, Plaintiff alleged teem threateningly pointed his finger
him. (PSOF § 127). Plaintiff also asserts thaem would clench his fists and glare
Plaintiff when he saw him. @OF  129). According tBlaintiff's March30, 2015 internal
complaint, Plaintiff felt physially and mentally stressed wiester he would run into Deen]
at work after he was reassigned, especially because Deem had threatened to punc
the past. (Doc. 35-1 at 117).

Further, Plaintiff claims thdie became concerned for his physical safety as a re

of Deem’s slurs. Specifically, &htiff avers that inmates toldm that they heard he wa

a “chomo,” a “paper dropper,” and a “snitch,’'usang Plaintiff to fear that he would b¢

physically assaulted based upon thesesatons. (PSOF § 133; Doc. 43 at k&g Black
v. City & Cty. of Honolulu112 F. Supp. 2d 1041, 1052 (Baw. 2000) (finding a genuine

N hir

pSult

U7

v

issue of material fact as to whether alg@ets of harassment of female employee after

she filed sexual harassment charges againkt sugpervisor changleconditions of her
employment where evidence reflected thapkyee feared for her and her children
safety because of the alleged retaliation). i@khis evidence in the light most favorab
to Plaintiff, the Court finds that Plaintiff haatisfied his burden ds this second elemen
of his prima facie case for retaliati-based hostile wk environment.

Plaintiff also meets the itd element of his prima e case. “Causation can b

proven by direct evidenc®f retaliatory motivation or it may be inferred fron

circumstantial evidence, su@s the employer’'s knowledge that the plaintiff engaged i

protected activities and the proximity inme between the activity and the alleged
retaliatory employment decisionBlack 112 F. Supp. 2d at 1052 (citindiller v.

Fairchild Indus., Inc. 797 F.2d 727, 731 (9th Cir. 88)). Here, the record contain
evidence that Plaintiffs supdsors were aware of Plaiffs complaints alleging
harassment by Deem. Moreovére evidence shows thatethetaliatory harassment by
Deem took place shortly after Plaintiff filehis internal comlpint with ADC. (SeeDoc.

35-1 at 117). Not only has Plaintiff establidre“causal link between his protected activi
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and the adverse employment actions by demnainsg that each action was implements
close on the heels of his complaint3ady, 217 F.3d at 1244, but the use of the term “paj
dropper"—which is prison slang for someomko reports misconduct—also suggests th
Plaintiff was being retaliated against becaulee filed internal complaints with his
employer. Accordingly, the Court finds thaaitiff had presented evidence sufficient {
meet his prima facie case.

In Title VII retaliation cases, once the plaff has established a prima facie cas
the burden of production shifts to the defant employer to articulate a legitimats
nonretaliatory explanation fots adverse employment actidvliller v. Fairchild Indus.,
Inc., 797 F.2d 727, 731 (9th Cir. 1986). Shoule dmployer carry this burden, the plainti
must then show that the assentedson was a pretext for retaliati@ohen v. Fred Meyer,
Inc., 686 F.2d 793, 796 (9th Cit982). Here, Defendant has failed to meet its burder
articulating a legitimate, nonretaliatory reas@edDocs. 36; 44). As Plaintiff has made
showing sufficient to demonsteaa genuine dispute of materiatt as to whether Deem’s
conduct created a hostile wogkvironment baseoh retaliation, the Qat now considers
whether Defendant reasably responded to &htiff's complaints.

C. Whether Defendant Rsponded Reasonably t®laintiff's Complaints

In light of the Court’s conclusion that tleeis a genuine disputé material fact as
to whether the conduct of Plaintiff's coworker, Deem, a@eéat hostile work environmen
based on national origin harassment and réi@tiathe Court must next decide whethg
Defendant may be liable for this harassm8mhen harassment by co-workers is at issU
the employer’s conduct is reviewed for negligendichols 256 F.3d at 875 (citing
Ellison, 924 F.2d at 881).

“Once an employer knows @hould know of [coworker] harassment, a remed
obligation kicks in.”Fuller, 47 F.3d 1522, 1528 (9th Cir. 1995) (cititeiner 25 F.3d at
1464 (when an employee is [] harassed,“tmy question is whether [the employer] i
relieved of liability for [the harasser’s] agtis because it took sufficient disciplinary ar

remedial action in response[tbe employee’s] complainty.”That obligation will not be
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discharged until action—promptffective action—has been takend. “[T]he extent of
the discipline depends on the seriousness of the conthit#Rofer v. Turnaged73 F.2d
773, 780 (9th Cir. 1992). When evaluating dffectiveness of the remedy, the court mi
take into account the remedyability to “persuade individual harassers to discontin
unlawful conduct” and “persuade potential fssexrs to refrain fronanlawful conduct.”

Ellison, 924 F.2d at 882. If “no remedy is umtiken” or “the remedy attempted i
ineffectual, liability will attach.Fuller, 47 F.3d at 1528-29.

Here, there is a genuine dispute of matdael as to whether Defendant reasonak
responded to Plaintiff’'s complaints of Desrharassing conduct. Despite mentioning the
as witnesses to the allegeddssment in his September 2612 internal complaint, ADC
failed to interview Officers Kingsland, Philkp or Trinity Young.(Doc. 35-1 at 39-40,
62—68). ADC also failed to interview Officers Anderson, Kingsland, and Young
response to Plaintiff's March 30, 2015 comipla(Doc. 35-1 afi17, 121-26). Defendant
does not provide anyxplanation for its failure to inteiew Officers Kingsland, Phillips,
and Trinity Young anywhere in the record. “Tladlure to interviewwitnesses is evidence
of inadequate remedial actiorMockler v. Multhomah Cty140 F.3d 808, 813 (9th Cir
1998) (citingFuller, 47 F.3d at 1529).

When asked at oral argument why ADCddilto interview thesthree individuals,
Defendant responded that ADGQterviewed those individualwho Plaintiff alleged had
witnessed Deem call him by the n-word. Thisslnet appear to be true, however. Plaint
explicitly indicates in his September 25, 20hfbrmation report that Deem called him
“Sicilian niger [sic]” in frontof Robertson and Trinity Sengs Young. (Doc. 35-1 at 40)

However, ADC never interviewetrinity Young. At oral argurant, Defendant sought tc

excuse this deficiency bpgointing out that Tinity Young was not a state employeg.

Regardless, Trinity Young still witnessed the alleged harassment, and a reasonab

could find that ADC's failure to interview h&vas evidence of inadequate remedial actid

Mockler, 140 F.3d at 813. MoreowePlaintiff's September 25, 2014 information repaort

indicates that Officer Kingslalhwitnessed Deem tell Plaintifiat he was going to call INS
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to deport him to Mexico, and tell Plaintifyour [sic] Sicilian your|sic] Black.” (Doc. 35-
1). As Plaintiff clearly pointedut in this information report that Kingsland may be able
substantiate the alleged severe harassmefdadeel at Deem’s hands, a reasonable |l
could also find that ADC'’s failure to intaew Kingsland demonstras that ADC did not
take effective remedial action. Defendant’s faglto interview all oPlaintiff’'s witnesses
could signal to its employees—as well as a+utigat Defendant fails to take complaint
of discrimination and harassment seriously.

As to Officer Anderson, Defendant claim$had no reason to interview Anderson
because Plaintiff “did not list Anderson awéness in his initial complaint against Deem
or mention Anderson in his interview.” ¢@. 44 at 6). Because Plaintiff's secon
complaint “mentioned Anderson melation to the old allegatns” referred to in the initial
complaint, Defendant claims théte investigator decided, iestd, to focus “her attentior
on the new allegations, which comta@d no mention of Anderson.ld(). The Court does
not think this excuses ADC'’s obligation to intiew all witnesses which Plaintiff set fortk
in his internal complaints, espally given the severity of the harassment alleged. AD(
failure to interview Officer Anderson is paiarly significant, as Officer Anderson woulg
have substantiated Plaintiff's claim thatdde called him a “Siciliam****r.” (Doc. 42-6
at 23). It also appears thaffider Kingsland woulchave substantiateddhtiff's claims if
ADC had interviewed him, as well, as derson mentioned th&tingsland witnessed
Deem call Plaintiff a “Sicilian n****r.” (Doc. 42-6 at 23). Had ADC completed it

investigation by interviewing these witness&BC might have concluded that Plaintiff's

complaints establishedsiriminatory harassment.

ADC'’s response to Plaintiff’'s complaintsganilar to that of the defendantkuller
v. City of Oaklandwhere the Ninth Circuit determindidat the defendant’s investigatiol
was inadequate and did not ctitde adequate remedial acticti/ F.3d at 1529. There
the court observed that the defendant “ate@fjthe alleged harasser’s] version witho
taking reasonable and easy steps to corroborate that version,” and failed to inter

witness favorable to the plaintitid. Moreover, when the defdant found edence which
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contradicted the harasser’s version of evehtd,evidence was not given sufficient weight.

Id. Following Fuller, the Court finds that a reasonable jury could determine 1
Defendant’s investigation, whicalso failed to consider wisses and evidence favorab
to Plaintiff, was inadequate.

As there is a genuine dispute of matefaait as to whether Defendant reasonal
responded to Plaintiff's complaints, the Court denies Defendant’s Motion for Sum
Judgment as to Plaintiffsostile work environment claimaleging harassment based g
national origin and retaliation by Deem.

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

- 45 -

—t

hat

e

)y
mar

n




© 00 N O O b~ W DN P

N NN N NNMNNNDNRRRR R R B R R R
© N o OO~ W NP O © 0N O 0o A W N B O

IV. CONCLUSION
For the reasons set forth above,
IT IS ORDERED that Defendant’s Motion foBummary Judgment (Doc. 36) i
GRANTED IN PART andDENIED IN PART .
Defendant’s Motion for Summary JudgmenGRANTED as to Plaintiff’s:
a. constructive discharge claim;
b. hostile work environment claim adfimg physical anderbal harassment by

Sgt. Barreras;

C. hostile work environment claimleging harassment bipeputy Warden
Hibbard;
d. claim that ADC failed to promoterhito a full-time position on the fire crew

in retaliation for filing complants of discrimination; and

e. hostile work environment claim aji@g sexual harassment by CO |l Deem.

Defendant’s Motion for Summary JudgmenbiBNIED as to Plaintiff’s:

a. hostile work environment claim allegi harassment based on national orig
by CO Il Deem; and
b. retaliation-based hostile work environment claim resulting from CC

Deem'’s conduct.
The Clerk of the Court shall netiter judgment at this time.
Dated this 25th day of April, 2019.
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