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v. SmallDog Prints LLC et al Doc.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
EZScreenPrint LLC, No. CV-17-03605-PHX-GMS
Plaintiff, ORDER
V.

SmallDog Prints LLC, et al.,

Defendants.

Pending before the Cousd the Motion to Dismiss dbefendant SmallDog Printg
LLC (Doc. 18) and the Motioto Amend of Plaintiff EZS&enPrint LLC (Doc. 20). For
the following reasons, the Cdugrants the Motion to Disres and denies the Motion t(
Amend.

BACKGROUND

Plaintiff EZScreenPrint is an Arizondmited liability company which sells
supplies for screen printing on shirts and other materials. (Doc. 1, T 2). Plaintiff opé
a website, ezscreenprint.cotal. Plaintiff has trademarked the names “ezscreen” 4
“ezscreenprint”.ld. at § 10. Defendant SmallDog Rsnalso sells screen printing
supplies, and is a Missouri limited liability compang. at § 3. Defendant Trish
Bordeaux is the owner of SmallD&yints and resides in Missouldl. at § 4. Defendants

primarily conduct their business tlugh a website, smalldogprints.comal. Plaintiff

alleges that Defendants have used the pHiageScreen Printing” in multiple areas of

their webpage and advertising. at 11 14—20. Plaintiff assettsat this is a violation of
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its trademarks. Defendants have moved sontis for lack of personal jurisdiction.
DISCUSSION
l. Legal Standard

The party “seeking to iroke the court’s jurisdiction bears the burden

establishing that jurisdiction existsStott v. Breeland792 F.2d 925, 927 (9th Cir. 1986).

Once a defendant moves to dismiss for latkpersonal jurisdiction, the plaintiff is
“obligated to come forward with facts, by affidavit otherwise, supporting persong
jurisdiction.” Amba Mktg. Sys., Inc. v. Jobar Intl, In&d51 F.2d 784, 787 (9th Cir
1977). The plaintiff must showhat the exercise of jurisdion comports with the state
long-arm statute and the principles of due prod@sseluk v. Langsten Slip & Batbygge
A/S 52 F.3d 267, 269 (9th Cit995). Arizona’s long-arm stae confers jurisdiction to
the maximum extent allowedby the Due Process Clausef the United States
Constitution. Ariz. R. Civ. P. 4.2(alDoe v. American Nat'l| Red Crgs$12 F.3d 1048,
1050 (9th Cir. 1997)Due process requires a nonresiddatendant to have “certair
minimum contacts with [the forum state] suitiat the maintenance of the suit does 1
offend traditional notions of faiplay and substantial justicelntl Shoe Co. v.

Washington 326 U.S. 310, 316 (194%internal citation omitted). There are two types

personal jurisdiction: general and specifA court may assert general person
jurisdiction over a defendant when the defamits “affiliations with the State in which
suit is brought are so constant and pervasisgoarender [it] esséially at home in the

forum State.” Daimler AG v. Bauman571 U.S. 117, 122 (2014) (quotigoodyear

Dunlop Tires Operations, S.A. v. Broyg64 U.S. 915, 919 (2011)). By contrast, speci
personal jurisdiction exists where “the defantlhas ‘purposefulldirected’ his activities

at residents of the forum . . . and the litigatiesults from alleged injuries that ‘arise ol
of or relate to’ those activitieBurger King Corp. v. Rudzewicd71 U.S. 462, 473
(1985) (internal citations omitted).

[I.  Analysis
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A. Original Complaint

Plaintiff's original complairt relies on specific jurisdiain. Specific jurisdiction is
analyzed under a three-pronged test) [(lhe non-resident defendant mystrposefully
direct his activitiesor consummate some transactiorthvthe forum or resident thereof
or perform some act by which hpurposefully avails himselbf the privilege of
conducting activities irthe forum, thereby woking the benefitsrad protections of its
laws; (2) the claim must be one which arises of or relates tohe defendant’s forum-
related activities; and (3) the exercise afigdiction must comport with fair play anc
substantial justice, i.e. it must be reasonatMavrix Photo, Inc. v. Brand Tech, Iné47
F.3d 1218, 1227-28 (9th Cir. 2011) (emphasisriginal). The concept of “purposefu

direction” is applied in non-contract ssiitwhich is the casevith this trademark

infringement claimld. at 1228. The Ninth Circuit usesthree-element test to conside

purposeful direction and this “effects” te$he defendant must have “(1) committed @
intentional act, (2) expressly aimed at the forum state, (Bimg harm that the defendar
knows is likely to be suffed in the forum state.Dole Foods Co. v. Watt03 F.3d
1104, 1111 (9th Cir.@2). An act is “expressly aimedit the forum state “when the
defendant is alleged to havegaged in wrongful conduct taeted at a plaintiff whom the
defendant knows to be a rdsnt of the forum statePebble Beach Co. v. Cadd453
F.3d 1151, 1156 (9th Cir. 2006). Plaintiffdve the burden of satisfying the first tw
prongs, and if Plaintiff does so, Defendantsstriset forth a ‘compelling case’ that th
exercise of jurisdiction would not be reasonabMavrix, 647 F.3d at 1228 (quoting
Burger King 471 U.S. at 476-78).

Although Plaintiff sufficiently alleges #t Defendants committed an intention:

act, by allegedly intentionally infringing oRlaintiff's trademarks, Plaintiff has not

sufficiently demonstrated that Defendanipressly aimed these taans at Arizona or
that Defendants knew this hanvas likely to be suffered iArizona. When a defendan
operates an “essentially passive website” arsd‘ti@ane nothing to erourage residents of

the forum state to access its sittidse acts are insufficient t@nfer jurisdiction over an
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out-of-state defendanRio Properties, Inc. v. Rio Intern. Interlink84 F.3d 1007, 1020
(9th Cir. 2002) (citingCybersell, Inc. v. Cybersell, Inc130 F.3d 414418-20 (9th Cir.

1997). Rather, “'something more’ [is] requiredindicate that the defendant purposefully

directed its activity in a substhal way to the forum stateRio Properties 284 F.3d at
1020 (citingCybersel] 130 F.3d at 418). The Ninth Cuit has found that “something
more” existed where a defendant sent a lek@nanding money in exchange for return

a hacked domain name, evincing knowledge of the pigsnplace of business and

targeting the forumPanavision Int’l, L.P. v. Toepped4l F.3d 1316, 1319-20 (9th Cir.

1998). Similarly, “something more” existed @ a defendant was alleged to have r
radio and print advertisementer its website in the fom state, again evincing
knowledge of the plaintiffs place of business and targeting the forum d$Rade.
Properties 284 F.3d at 1020-21.

Even where, as here, f2adants are alleged to op&x an interactive website
Plaintiff must still establish that Defendante®k actions “expressly aimed” at Arizong
When a website is interactivepurts “have lookedo the ‘level ofinteractivity and
commercial nature of the exchange of mfiation that occurs on the Web site’ {
determine if sufficient contacts exist to warrant the exercise of jurisdicti@ybérsel)
130 F.3d at 418 (quotingippo Mfg. Co. v. Zippo Dot Com, In@52 F.Supp. 1119, 1124
(W.D. Pa. 1997). But, Plaintifias provided no specific aflations about the interactivity
of Defendants’ website with residents o€ thktate of Arizona. Plaintiff has no made 1
allegations that that Defendants do business with Arizona residents, other than to s
Defendants are “doing business in the Stdté\rizona . . . conducted by means of
website.” (Doc. 1, §2). This general allaga, without any spefic evidence that

Defendants have done business with Arizonadesgs, is insufficientPlaintiff has also

not alleged that Defendants targeted cusi@mn Arizona by buying advertisements in

Arizona or contacting potentiacustomers in ArizonaSee Adidas America, Inc. .

Cougar Sport, InG.169 F.Supp.3d 1072089 (D. Or. 2016) (findinghat the defendant’s

interactive website, “by itself, imsufficient to satisfy the express aiming requirement
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the effects test” where plaintiff had not presehany evidence thdefendant had contact

with forum state residents through its wied)s Moreover, Plaintiff has not alleged the
Defendants knew Plaintiff was a residenfAoizona. Defendants cadilnot know that the
harm they allegedly caused was likely to qadfered in Arizona if they did not know
Plaintiff was a resident of Arizona. Becaube Court finds that Plaintiff has not show
that Defendants’ expressly aimed conducthat state of Arizona, the Court need n
address the remaining factors. Plaintiff's ngaaint, as origindy written, does not
establish personal jurisdion over the Defendants.

B. Proposed Amended Complaint

1. Motion to Amend

Courts are to “freely give leave to amendenhustice so requires.” Fed. R. Civ. R
15(a)(2). Motions to amend mée denied where there hashé'undue delay, bad faith
or dilatory motive on the pariof the movant, . . . [pfutility of amendment.” Foman v.
Davis 371 U.S. 178, 182(1962). Plaintiff mevéo amend the Corfgint to add more
factual allegations which Plaintiff assertgppart the Court having personal jurisdictio
over Defendants. Specificallfhe proposed amended comptastates that Defendants
website is hosted and registered in Ana and by Arizona companies, Defendar
purposefully communicated with custorserof Plaintiff, ad Defendants have
constructive knowledge that Plaintiff is @&mizona company. (Doc. 20, Ex. A, 11 8, 11
26). As discussed below, the fact that Delients’ website is registered by an Arizor
company and is hosted by a&rizona company is not sufficient to create persof

jurisdiction. Plaintiffs havenot shown that they havenw additional facts that could

support personal jurisdiction. Because ameginwould be futile, the Court denies the

Motion to Amend.
2. General Personal Jurisdiction
In its proposed amended complaint (D26), Plaintiff allege the domain name|
smalldogprints.com is registereditiv GoDaddy, an Arizona companyd. at { 13.

Plaintiff also alleges that Defendants usqat@y company, Domains by Proxy, also &
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Arizona company and wholly owned by BGaddy, to register the domain nanid.

Because these allegations do ndateeto the specific injurieat issue in this suit, the
proposed amendments serve as an attenggtee that Defendants are subject to gene
jurisdiction in the state of Arizona. A def@ant “whose contacts with a state a
‘substantial’ or ‘continuousral systematic’ can be haled intourt in that state in any
action, even if the action ignrelated to those contactBancroft & Masters, Inc. v.
Augusta Nat'l Inc. 223 F.3d 1082, 1086 ® Cir. 2000) (quotingHelicopteros

Nacionales de Coloni, S.A. v. Hall 466 U.S. 408, 4151084). The defendants’

contacts with the forum state must “be of gt that approximatphysical presence.”

Bancroft & Masters223 F.3d at 1086. ThHeourt finds that Defendants’ use of a domalin

proxy registrant based in Arizona anddamain name registered with an Arizon
company are insufficient contactwith the state of Arizona and do not give the Co
personal jurisdiction over Defendants. Thgis&gation of a domaimame “create[s] no
ongoing relationship of substance” betwethe domain registrar (GoDaddy) and th
purchaser (SmallDogPrintsAmerica Online, Inc. v. Huandl06 F.Supp.2d 848, 857
(E.D. Va. 2000). The domain registrar melg maintains a dabase entry on
SmallDogPrint's behalf, and it generally do@ot store content, provide technici
support, or provide a portal to the webpagge. A domain name registration is “g
relatively minor portion of the Internet’'s ardcture, [ ] a minuscule presence in th
[forum state,] [and] it is merely a re@nce point in a computer databaskl” at 858

(citations and quotations omitte In the context of gen& personal jurisdiction, the
Court “examines a corporation’s activities worldwide—not just the extent of its con
in the forum state—to determine whetean rightly be considered at hom&anza v.

Nike, Inc, 793 F.3d 1059, 1@/ (9th Cir. 2015). Therefer it is not enough that
Defendants have registered their donmsame through an Arizona compa®ee Blocker
v. Bandmine.comNo. 16cv1709-AC, 2017 WL 4287215,*at(D. Or. 2017). Defendant
SmallDog Prints is incorporad in the state of Missouand Defendant Bourdeaux live

in the state of Missouri and operates SmatjCPrints from the state of Missouri. Ir
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contrast with Defendants’ extensive comsaty Missouri, their limited activities with
Arizona do not render it “esgially at home” there.

Moreover, the Court is cognizant of tfect that Defendants’ domain name
registered with GoDaddy, aArizona corporation. GoDay is apparently the larges
domain registrar in the world and maintaov&r 50 million domaimames worldwide, as
of 2013.Petroliam Nasional Berhag. GoDaddy.com, Inc737 F.3d 546, 548 (9th Cir

2013). The argument Prdiff advances could allow mithins of compani& with domain

T

names registered through GoDaddy to beesilio general personal jurisdiction in tje

state of Arizona. Plaintiff asserts that tlhw®uld not be the case, because Defend
have additional contacts with the State oizAna due to their alleged targeted tradema
infringement against an Arizona corporati@ut this argument collapses the distinctic
between general and specific jurisdicti@efendants’ domain namegistration is not
related to the specific injuries trademark infringement alleged by Plaintiff. Therefor
Plaintiff cannot argue that Defendants’ domaiame registration is related to specif
personal jurisdiction; it must be related general personal jurisdiction. Defendant
alleged additional contacts stemming from #pecific dispute in this case are n(
relevant to the question of general persquakdiction. Because the act of creating
domain name is fast, the vasktent of Defendants’ #eities worldwide are not in
Arizona, and Plaintiff's argumeérmould be disruptive and create absurd results, the C
finds that Defendants are not subjectjémeral personal jurisdiction in Arizona.
3. Specific Personal Jurisdiction

Plaintiff's proposed amended complaiatso attempts to bolster the claim
regarding specific jurisdictionTo meet the requirement of the effects test that
Defendants must be causing harm knowing liksly to be suffered in Arizona, Plaintiff
adds the allegation that Defendants “had constructive letig® that EZScreenPrint LQ
Is an[] Arizona LLC based othe publicly available LLC registration with the Arizon
Corporation Commission.” (Doc. 20, 1 26). tBRiaintiff’'s briefing contains no support

for the proposition that constiime knowledge is sufficientSee Rhapsody Int’l Inc. v
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Lester No. 13-cv-05486-CRB2014 WL 709899, at7 (N.D. Cal. 2014) (finding that
defendants had notice gdlaintiffs presence in the fam state of California after
plaintiff's counsel wrote tadefendants and informed theaf plaintiff's presence in
California). This is particularly true, gimethat the idea of “awstructive knowledge”
seems to fly in the face of the requiremengxgiressaiming. ThePebble Beacloourt did
not discuss constructive knowledge when holding fivaéin act to be expressly aimed
must be targeted at agohtiff whom the defendarknowsto be a residerof the forum
state.
CONCLUSION

Plaintiff bears the burden of prognthat Defendants purposefully directe
activities at the foum state. Under the effects testhive purposeful dection, Plaintiff
must show that Defendants expressly a@n@®nduct at the forum state, knew th
Plaintiff was a resident of the forum statand caused foreseeable harm in the for
state. Plaintiff has not alleged that Defendants expressly aimed their conduct at th

of Arizona or that tey knew Plaintiff was aesident of the state dfrizona. Plaintiff's

proposed amendments to the Complaint wouldcnoe any of the deficiencies discusse

here. Therefore, the Court fiadhat amendment would beifa and denies the motion.

IT IS THEREFORE ORDERED that the Motion toDismiss of Defendants
SmallDog Prints and TrisBourdeaux (Doc. 18) SRANTED.

IT IS FURTHER ORDERED that the Motion to Amend of Plaintiff
EZScreenPrints (Doc. 20) BENIED.

IT IS FURTHER ORDERED directing the Clerk of Gurt to enter judgment
accordingly.

Dated this 6th daof August, 2018.

Honorable G. Murna Snow
United States Disict Judye
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