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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Diana Okabayashi, No. CV-17-03612-PHX-DJH
Plaintiff, ORDER
V.

Travelers Home and Marine Insurance
Company,

Defendanh

Before the Court is Defelant Travelers Home and Marine Insurance Compar
(“Travelers™) Motion for Summg Judgment (Doc. 20). &htiff Diana Okabayashi
(“Plaintiff”) filed a Response (Doc. 34nd Travelers filed a Reply (Doc. 36).

l. BACKGROUND

In 2001 Plaintiff was involgd in a car accident (“2001 Accident”) in which “sh
suffered a right shoulder injury, cervical digkotrusions, thoracic and lumber bag
injuries, traumatic brain injuryTBI), rotator cuff tear, PTS@nd a right foot injury.”
(Doc. 35, Pl.'s Resp. tDSOF (“PSOF”) 11 44-45ee alsdoc. 25, Def.’s Statement of
Facts in Supp. of MSJ (“DSOF”) 1 8)On April 16, 2012, Platiff was involved in a car
accident with non-party Brandy Jean Holbrook (“2012 Accident”). (DSOF {

1 Although requested, the Court does not firat tiral argument on the Motion would assist

the Court in its determination of the issusscause the parties have had an adeqy
opportunity to present thewritten arguments. Thereforeral argument is unnecessary
and Defendant’s request is deni€tkeFed.R.Civ.P. 7&)(); LRCiv. 7.2(f).

2 The citation refers to the document gmaje number generated by the Court’'s Ceé
Management/Electronic Case Filing system.
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PSOF 1 5, 40). At the time of the 2012 Aexit, Plaintiff was insured by Travelers and

her policy included underinsured motorist/(M”) coverage of $00,000 per person limit,

and $300,000 limit per occurrence. (DSOF P30OF § 1). The policy also contained an

arbitration clause that governed coggalisputes. (DSOF | 4; PSOF | 4).

On April 17, 2012, the day & the 2012 Accident, Tralers spoke with Plaintiff
regarding the accident and any injuries she haase sustained in tlaecident. (DSOF 1 6;
PSOF 11 6, 47). During that conversati®aintiff informed Travelers of the 2001
Accident. (DSOF | 6; PSOF 11 6, 47). Hw next two months, Travelers attempted
contact Plaintiff at least seven times regardiaginjuries related tthe 2012 Accident and
informing her that Travelers aded additional information ®valuate her claim, including
medical records. (DSOF 11 7-13; PSOF |1 7-13).

In February 2014, Holbrook’s insurancedered the bodily injury policy limit of

$25,000 to Plaintiff to resolve the bodily imuclaims against Holbrook. (PSOF { 55).

Plaintiff alleges that the policy limit was inadede to fully compensate her for injuries

(Id. 156). Inaletter dated March 12, 2015early three years aftéhe 2012 Accident—
Plaintiff's counsel provided Travelers wittver 500 pages of medical records and billir
invoices for treatment Plaintiff receivedllowing the 2012 Accident and demande
Travelers tender the UIM polidimits of $100,000. (DSOF | 14; PSOF 1 14, 58-60).
March 17, 2015, Travelers emailed Plaintiffsunsel confirming receipt of the deman
and requested that the deadline to resporRlamtiff's demand bextended to April 14,
2015. (DSOF § 15; PSOF 1 15pn March 30, the parties imgd to extendhe deadline
for Travelers to respond to Plaintiffs demand to April 3, 2015. (DSOF
PSOF 11 16, 62).

On April 16, 2015, Plainti filed suit against Travelers in Arizona state cour
alleging claims for breach of contractdamad faith (“2015 Case”). (DSOF § 18;

PSOF 1 18). On April 22015, Travelers retained DiHarry S. Tamm to review the

medical records Plaintiff submitted with rdemand letter. (DSOF § 19; PSOF | 19). Dr.

Tamm identified several pertinent medical resoittht were not included with Plaintiff's
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demand. (DSOF 1 20; PSOF T 20). On Mag015, Travelers requested that Plaint|ff
either provide the identified medical recordspoovide a medical recd release so that
Travelers could obtain the records ditg from the providers. (DSOF ¢ 20;
PSOF 11 20, 69). Travelers removtiee 2015 Case to federal cdand filed a Motion to
Dismiss or, in the Alternative, to Stay All Proceedings and Compel Arbitratjon.
(DSOF 11 21-23; PSOF 11 21-28)). On November 26, 2018, the Court granted

Travelers’s Motion finding that “a valid andfenceable agreement &obitrate exist[ed]”

and the “dispute [fell] within th scope of the parties’ mutuayreement to arbitrate.’
Okabayashi v. TravelertHome & Marine Ins. Cg.2015 WL 6447400, at *2-3
(D. Ariz. Oct. 26, 2015); (DSOF { 41; PSOFZH 71). Travelers #n filed a Motion for

Attorneys’ Fees, which the Court denigdSOF | 26; PSOF {1 26, 72, 74).

The matter then proceeded to adiion. (DSOF |1 25, 34; PSOF |1 25, 78).
Travelers again requested RkHf’'s medical records or anedical records release o
November 16, 2015, January3, 2016, March 15, 2016, and March 28, 2016.
(DSOF 11 25, 27-29; PSOF 11,25-29). Dr. Tamm, the damt retained by Travelers,
performed an independent meali examination of Plaintifbon June 28, 2016, and als
prepared a report of his findings that samg. d®SOF § 30; PSOF 94 30, 77). Plaintiff
provided additional medicatecords to Travelers on Jul@5, 2016. (DSOF { 31,
PSOF 11 31, 76). At Plaintiff's request, Birk M. Puttlitz conducted a medical records
review and provided his findings in a repdated September 25, 2016. (DSOF § 32;

-

[®)

PSOF 1 32). Dr. Tamm subsequently reviewedPuttlitz’'s report and determined that
his opinions of Plaintiff’'s mdical records remained unchangé®SOF { 33; PSOF { 33)
The arbitration occurred on December 14, 2Qd6ich resulted in an award in Plaintiff's
favor, which was excess ofat$100,000 UIM policy limit; hus, Travelers tendered th
$100,000 UIM policy limit taPlaintiff on January 5, 20174DSOF 11 34-36; PSOF 11 34
36, 78, 82).

On September 6, 2017, Plaintiff filedighcurrent action in Arizona state cou

D
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3 Okabaj/ashl v. TravelerHome & Marine Ins. Cg@. No. 2:15-cv-01129-DLR
(D. Ariz. June 19, 2015).
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against Travelers alleging one claim of baithfa (Doc. 1-1; DSOF | 37; PSOF { 37).

Travelers subsequently removed the casederéd court on October 9, 2017. (Doc. 1;

DSOF 1 38; PSOF 138).
II. LEGAL STANDARDS

The Court must grant summary judgméiftthe movant shows that there is n
genuine dispute as to any material fact tr@movant is entitled tudgment as a mattef
of law.” Fed. R. Civ. P. 56(a¥ee alsdcCelotex Corp. v. Catrety77 U.S. 317, 322-23
(1986);Jesinger v. Nevada Fed. Credit Unja# F.3d 1127, 1130 (9th Cir. 1994). Th

materiality requirement meansjhly disputes over facts thatight affect the outcome of

e

the suit under the governing law will properly preclude the entry of summary

judgment.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 B6). Substantive law
determines which fds are materialld. The dispute must also be genuine, meaning
“evidence is such that a resmable jury could returra verdict for the nonmoving
party.” Id. at 242. The Court determines whetheréhis a genuine issue for trial but do¢
not weigh the evidence or determirtbe truth of matters asserted]esinger
24 F.3d at 1131.

The moving party bears thatial burden of idetifying the portions of the record,
including pleadings, depositions, answers tarmggatories, admissions, and affidavits th
it believes demonstrate the absencea afenuine issue of material fadtelotex Corp.
477 U.S., at 323. If the moving party meds initial burden, & opposing party must
establish the existence of a genuiliigpute as to any material facdeeMatsushita Elec.
Indus. Co. v. Zenith Radio Cor@.75 U.S. 574, 585—-86 (1986). There is no issue for t
unless there is sufficiemvidence favoring gnnon-moving partyAnderson477 U.S., at
249. “If the evidence is mnely colorable or is not significantly probative, summa
judgment may be grantedld. at 249-50. However, the evidence of the non-movant is
be believed, and all justifiable inferascare to be drawn in his favorld. at 255. A
plaintiff cannot create a genuine issuetf@l based solely upon subjective beli8radley
v. Harcourt, Brace & Cq.104 F.3d 267, 270 (9th Cir. 1996).
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1. DISCUSSION

Here, Plaintiff's Complaint contains ontyie claim for bad faithyut it also contains
a request for an award of punitive damagesoc([1-1). Travelers argues that Plaintiff’
claim is either barred by thoctrine of claim preclusidror because Plaintiff's claim for
bad faith fails as a mait of law. Plaintiff argues thés claim is neither barred by clain
preclusion nor fails as a matter of law, lbatuests that the Court delay a decision
Travelers’s Motion for Summaryudgment to permit additiondiscovery pursuant to
Federal Rule of Civil Procedure (“Rule”) 56(d).

A. Rule 56(d) Discovery

A party requesting a continnee, denial, or other order under Rule 56(d) miy

demonstrate that: (1) it has set forth in affitd&orm the specific facts it hopes to elicit

from further discovery; (2) the facts sought &amd (3) the sought-aftéacts are essentia
to oppose summary judgmerfEamily Home & Fin. Ctr., Inc. v. Fed. Home Loan Mort(
Corp,, 525 F.3d 822, 827 (9th Cir. 2008}alifornia v. Campbe]l 138 F.3d 772, 779
(9th Cir. 1998). Rule 56(d)rovides “a device for litigant® avoid summary judgment
when they have not haifficient time to develop affirmative evidencdJhited States v.
Kitsap Physicians Serv314 F.3d 995, 1000 (9th Cir. 2002). A party seeking additio

discovery under Rule 56(d) must “explain whatther discovery would reveal that i

“ Arizona courts “consider ‘claim preclusiosynonymous with ‘res judicata’ and ‘issu
preclusion’ synonymous with ‘collateral estoppelMowell v. Hodap212 P.3d 881, 884
Ariz. Ct. App. 2009)see als@\irfreight Express Ltd. \Evergreen Air Ctr., In¢.158 P.3d
232, 236 n. 3 (Ariz. Ct. App2007) (using the “more modern terms ‘claim preclusig
instead of ‘res judicata’ and ‘issue preclusiorstead of ‘collateral estoppel”). Here, th
Court will use the modern term of “claim preclusiosée Circle K Corp. v. Indus
Comm’n 880 P.2d 642, 645 (App. 1993) (recognizires judicata and collateral estoppe
as more confusing and less descriptivenpared to “claim pclusion” and “issue
reclusion”). Add|t|onall?/, as discussedra, the Court finds that Plaintiff’s claim for bad
aith fails as a matter of [aw; therefore, tbeurt will not address the merits of Travelers
arguments regarding claim preclusion; howetee Court notes that claim preclusion

an affirmative defense that must be pledten responding to a pleadin?, and here the
e

Court is skeptical that Travelers has adéejyaplead the affirmative defense of clair
reclusion in its AnswerSeeAriz. R. Civ. P. 8 d)(l)(NJNle_nstedt v. Wetzeb51 P.2d
76, 883 (Ariz. Ct. App. 1982) (finding ifare to plead clainpreclusion constitutes §

waiver of this defense). Furthermore, trmu@ finds that Travelers’s arguments regardil

claim preclusion are erroneously based on féd@anabecause here the Court is sitting

diversity; thus, the Court must apply the claimgdusion law of the state in which it sitg.

Jacobs v. CBS Broad., In@91 F.3d 1173, 1177 (9th Cir. 2002).
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‘essential to justify [its] opposition’ tthe motion[ ] for smmary judgment.” Program
Eng’g, Inc. v. Triangle Publ'ns, Inc634 F.2d 1188, 1194 (9@ir. 1980) (first alteration

in original). The burden is on the party siegkadditional discovery to proffer sufficien

facts to show that thevidence sought exists and thavould prevent summary judgment,

Chance v. Pac-Tel Teletrac In@42 F.3d 1151, 1161 n.6 (Sthr. 2001). Failing to meet
this burden is groursdfor the denial of a Rule 56(d) motioRfingston v. Ronan Eng. Co.
284 F.3d 999, 100@th Cir. 2002).

Here, Plaintiff has not identified with spkcity the facts she hoped to elicit from
further discovery; rather Plaintiff generallyoprded that she intended to depose three
Travelers’'s employees as “[t]be person are persaith knowledge of the file and persof
who can testify on their actions and whetligeir actions were reasonable given tt
circumstances.” (Doc. 34 at 13)A request at that level of generality is insufficient fq
Rule 56(d) purposes.Stevens v. Corelogic, In@G99 F.3d 666, 679 (9th Cir. 2018grt.
denied 18-878, 2019 WL 145258-eb. 19, 2019). MoreovePlaintiff's Rule 56(d)
affidavit does not enumerate any specifict$athat she hoped telicit from further
discovery or provide any bass factual support for her astiens that further discovery,
would lead to those factdd.; (Doc. 35-4). Thus, the Cauwill deny Plaintiff's request
to delay a decision on summary judgmhto permit additional discovery.

B. Bad Faith

Plaintiff claims that “Travelers treatethis claim without any regard for its
obligation to act fairly with th@laintiff.” (Doc. 34 at 12). “An insurance contract is not
an ordinary commercial bargaimplicit in the contract and érelationship is the insurer’s
obligation to play fairly with its insured.” Zilisch v. State FarnMutual Auto Ins. Cq.
995 P.2d 276, 279 (Ariz. 2000r( bang (citations and internal quotation marks omitted
Insureds are “entitled to receive the additionabsiéy of knowing that [they] will be dealt
with fairly and ingood faith.” Id. at 276 (citations and inmeal quotation marks omitted)
Although insurers do not owediiciary duties to their insuils, they do owe some dutie

of a fiduciary nature including equabdmsideration, fairness, and honeslg. at 279. The
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insurer is obligated teonduct a prompt and adequatgdstigation, to act reasonably i
evaluating the insured’s claim, atalpromptly paya legitimate claim Id. at 280.

The bad faith inquiry has two parts: i}l the insurer act unreasonably and (2) g
it know, or was it conscious of thectathat it was acatig unreasonablyeese v. State
Farm Mut. Auto. Ins. Cp.838 P.2d 1265, 1268 (Ariz. 1992¢n( bang. This

reasonableness test is tragplied to two questionBronick v. State Farm Mut. Auto Ins|

Co., 2013 WL 3716600, *5 (D. Ariz. July 15023). First, courts must determine wheth
the claim itself was “fairly debatable.”ld; see alsoMilhone v. Allstate Ins. Cp.
289 F.Supp.2d 1089, 1094 (D.iAr2003). Second, courts must determine whether
insurer was unreasonable in @d&ims-handling processBronick 2013 WL 3716600,
at *5.

In order to support a claim of bad faith,iZoma law requires thataintiffs set forth
facts which indicate that the insurer wasaasonable in evaluagnand processing the
plaintiffs claims See, e.g., Noble v. Nat'l Am. Life Ins. ,C624 P.2d 866, 867
(Ariz. 1981); see also Trus Joist Corp. v. Safeco Ins. Co. of, A8 P.2d 125, 134
(Ariz. Ct. App. 1986) (finding that whethémne insurer acted objectively reasonable is {
threshold test for all bad faithctions because when an iresuacts reasonably, there ca
be no bad faith). Whether the insurer actegsonably under a particular set
circumstances is often a questiof fact. However, there atienes when the issue of bag
faith is not a question appropridte determinatiorby the jury. Aetna Cas. and Sur. Co
v. Maricopa County Super. C#78 P.2d 1333, 133@riz. Ct. App.1989)accord Lasma
Corp. v. Monarchns. Co. of Ohip764 P.2d 1118, 1122 (Ariz. 188 This is one of those|
instances.

Here, to support her claim that Travelexted in bad faith, Plaintiff essentially
alleges three categories of Travelers’'s conduct that was unreasonable: (1) Trav
failure to accept Plaintiff's March 12, 20pse-suit demand, (DSOF 11 6-17; PSOF 11
17,58 65; Doc. 1-1 11 14-17); (Byavelers’s failure to demandumtration prior to Plaintiff
filing the 2015 Case, (DSOW 23-26; PSOF 1 23, 25-B%-67, 70-75; Doc. 1-1 1 18
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19); and (3) Travelers’s conduct leading uanal during arbitration, (DSOF | 25, 27-3
PSOF 11 25, 27-36, 76-83; Doc. 1-1 11 2D-28owever, the Court finds that Plaintiff's
arguments are not supported bg gvidence irthe record.

The Court finds that the evidence shows that: (1) Plahmidifbeen severely injureq
in the 2001 Accident and Dr. Tamm, who peried an independent medical examinatis
on Plaintiff, remarked that “[iferally all of the synptoms that [Plaintifffelates to the 2012
accident were present before but were etibjely worsened by that collision],]”
(Doc. 25-24 at 2see alsoDSOF 11 6, 30; PSOF 11 6, 30); (2) Travelers spoke
Plaintiff on April 17, 2012, the day after hdd22 Accident and, despite repeated calls g
letters from Travelers, Plaintiff did not caat Travelers for appkimately thirty-five
months, until on March 17, 201%5ravelers received Plaiffts demand for the UIM policy
limits, (DSOF 11 6-14; PSOF {1 6-14, 58-60);R&intiff's insurame policy’s arbitration
provision did not require that Travelers’'s demand arbitration prior to Plaintiff filing
2015 Case; therefore, Travelers’'s demand faitration was timely and simply an exercig
of its contractual right to arbitration, (D.o25-16; DSOF { 24; PSONY 24, 71); (4) after
Travelers received Plaintiffs demand on iela 17, 2015, despite repeated reques
Plaintiff did not provide additional medicegcords until July 25, 2016, (DSOF 11 20, 2
27-29, 31; PSOF qY 20, 25, 27-29, 31); anda{t®r arbitration, Travelers promptly paig
Plaintiff the UIM policy limits, (DSOF |1 34, 3PSOF {9 34, 35). Put simply, Plaintiff’
conclusory allegations of bddith are not supported by lagy the record, and therefore
the Court finds that there is not sufficiestidence in the recorthat Travelers acted
unreasonably in processing Plaintiff's claimSee Echanove v. Allstate Ins. .Cd
752 F. Supp. 2d 1105, 1110 (D. Ariz. 20X0yanting defendarg’ motion for summary
judgment finding that the inser, which admitted to makingrrors and rectifying those
errors after the problem was brought to itsrdtta, did not breach its duty of good fait
and fair dealing to its insured).

Given these facts, the Court finds thaavelers acted in a maer consistent with

the way a reasonable insurer Wldb be expected to act undsimilar circumstances.
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Plaintiff failed to provide “sufficient evidence from which reasonable jurors co
conclude that in the investigation, evalaa, and processing of the claim,” Travele
“acted unreasonably and eitharew or was conscious ofdhact that its conduct wag

unreasonable.Zilisch, 995 P.2d at 280 (finding thatettrappropriate ingoy is “whether

uld

S

there is sufficient evidence fm which reasonable jurors could conclude that in the

investigation, evaluation, anpfocessing of the claim, thesurer acted unreasonably an
either knew or was conscious of the faatths conduct was unreasonable.”). Becal
there is insufficient edence for a reasonable juror t@ecd such a conclusion, summai
judgment is appropriate on the issue of bad faith.

C. Punitive Damages

In a bad faith tort case against an nagice company, punittvdamages may only
be awarded if the evidenaeflects “something more” #n the conduct necessary ft
establish the tortRawlings v. Apoda¢&/26 P.2d 565, 576 (Ariz. 198&r( bang. “The
requisite ‘something more,” or ‘evil mindj5 established by [clear and convincing
evidence that [the] defendant either (1) muted to injure plaintiff or (2) consciously
pursued a course of conduct knowing thatéated a substantial risk of significant har
to others.”Gurule v. lllinois Mut. Life and Cas. Gd.34 P.2d 85, 8{fAriz. 1987) €n bang
(citations and internal quotation marks omitted).

Travelers correctly argues that thereasevidence that woulsupport a claim for
punitive damages. (Doc. 20 at 15). The Cdas already determined that Travelers
conduct was reasonable; thus, Plaintifficg eligible for punitive damage®rieto v. Paul
Revere Life Ins. Cp354 F.3d 1005, 1011 (9th Cir0O@4). Moreover, Plaintiff failed to
provide any evidence suggesting that Traweksted with the requisite intent to hari
Plaintiff, or the “evil mind” recessary to support a claim for punitive damages. T}

summary judgment is appropriate thie issue of punitive damages.
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Accordingly,

IT 1S ORDERED that Travelers’sMotion for Summary Judgment (Doc. 20) i
GRANTED. The Court respectfully requests thhé Clerk of Courenter judgement
accordingly and terminate this matter in its entirety.

Dated this 6th day of March, 2019.

/
4
/ L}

/Honorablé Diajié J. Hdmetewa 7
United States District Jge
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