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ed States of America et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Eric L. Gilbert,et al, No. CV-17-03762-PHX-JJT
Plaintiffs, ORDER
V.

United States of Americat al.,

Defendants.

At issue is the Motion to Dismissnd/or, Alternatively,Motion for Summary
Judgment (Doc. 27, MTD) and Separate &tant of Facts (Doc. 28, DSOF) filed b
Defendant Philip K. Leopard, d3ustee of Namaca Managemelatid. Plaintiffs Eric L.
and Audra Gilbert filed a Response (Doc. B8sp. to MTD) with a Separate Stateme
of Facts (Doc. 40, PSOF), and Leopard fileReply (Doc. 48, Reply to MTD). Leopart
also filed a Reply Statement of Facts (D48), but because thidifg is prohibited by
Local Rule 56.1(b), the Coumtill strike it from the docket.

Also at issue is Leopard's Motion rfd.eave to File Firs Amended Verified
Answer and Counterclaim (Doc. 57, MTA), to which Plaintiffs filed a Respo
(Doc. 60, Resp. to MTA), and Leopaitktl a Reply (Doc. 61, Reply to MTA).

Defendant the United Statd&l not file briefs in reponse to Leopard’s Motions
The Court resolves these Martis without oral argumertieelL RCiv 7.2(f).

l. BACKGROUND

In the First Amended Cortaint (FAC)—the operative pading—Plaintiffs allege

the following. (Doc. 18, FAC.) On July 2, 20, Plaintiffs entered into a Contract fqg
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Deed (“Contract”) with Namaca Managemelatd., a foreign “Unincorporated Busines

Trust Organization” (FAC Ex. A, Contract.) Defendamteopard is Namaca’s Trustes.

The Contract provides the terms for a sale by Namaca (Seller) to Plaintiffs (Buyer
residential property (“Property”) in Peéar Arizona, for $1.2 million, with a $60,00(
down payment payable upon execution c# tBontract. The Contract provides, “Th
Seller guarantees the Propertynt currently encumbered afutther agrees to take ng
action causing the Property to bae® encumbered sorlg as this Contract is in effect.’
(Contract at 1.) It also states:

Seller affirms they have not alloweshy interests (legal rights) to be
created who [sic] affect the ownershop use of this property. No other
persons have legal rights in thppoperty, except the rights of utility

companies to use this property alahg road or for the purpose of serving
this property. There are no pendingv$aits or judgments against Seller or
other legal obligations, which may baforced against the Property.

(Contract at 2.)
On July 3, 2014—the day after thertms entered into the Contract—Firg

American Title Agency issuea Condition of Title report thaeflected the existence of ¢

tax lien on the Property in favef the United States, recad on March 5, 2014, in the

of

e
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amount of $416,372.05. In resmpse, Leopard represented to Plaintiffs that the tax lien

was an invalid lien.

! The parties do not appetn dispute the authenticity or enforceability of th
Contract, but the Court notes the Contractdnot identify who executed it on behalf ¢
Namaca, instead showing Namaca, the trastsignatory. (Contract at 3.) A trust dog
not have its own signature.

A trust is not a legal entity. A trust ot an entity distinctrom its trustees
and capable of legal action on isvn behalf, but merely a fiduciar
relationship with respect to propert.trust is not a legal ‘person’ whicf
can_own property or enter into contigctather, a trust is a relationship
having certain characteristics.

76 Am. Jur. 2dlrusts§ 3 (2005) (citing state court de@ss). Thus, “[a] typical trust can
only act through its truse(s) or agents thereof’ane v. Wells Fargo Bank, N,A2012
WL 4792914, at *6-7 (D. Nev. Oct. 8, 2012).
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On July 19, 2014, Plairits and Namaca entered intm Amendment to Contrac]
for Deed (“Amendment”). (FAC Ex. B, Aendment.) Among other things, it provided:

Title search has discovered an invdiegh and other issues with title to the

Property. These title issues shall be hesd prior to or athe time of final

conveyance of th@roperty deed to Purchas&ee Attachment B “ALTA

Commitment (6-17-06)-N", and Seller tiaking immediate and appropriate

steps to have the title issuesatved as quickly as possilie.

Plaintiffs signed the Amendmgnand, although a signature is present as Authori;
Signatory on behalf of Namacajstunclear whose signature itis.

The Contract provided that Plaintiffsyp$4,750 per month for the first 24 month
and make an additional mp sum payment of $90,000y March 1, 2015, which
Plaintiffs did. Under the Contract, afted months, the monthly payments are to
calculated by way of an attasth Adjustable Rate Rider, @the final balloon payment on
the Property is duen August 1, 2019.

On November 4, 2015, the United ®wtrecorded a second tax lien on t
property, in the amount of $283,007.48. In responsentitfai allege that Leopard
represented “on several occasions” thia¢ tax liens would be removed from th
Property. (FAC { 23.)

On August 31, 2017, Praiffs notified Leopard’s &orney that, because Namac
is a foreign trust, the Foreign InvestmentReal Property Tax Ac(FIRPTA) requires

them to withhold a portion ahe purchase price due. Fumimere, Plaintiffs contended

that the rules governing Fixed or DetermileaBnnual or Periodic (FDAP) income of

nonresident aliens or foreigoartnerships require them teithhold a portion of their

> Neither party has provided to the @b Attachment B to the Amendment
“ALTA Commitment (6-17-06)-N.”

* In their Response brief, Plaintiffs poiotit that, on Decena 8, 2014, Leopard
on behalf of Namaca filed suit in Arizona stapurt against I.R.S. officials to challen
the tax liens on the Propertyndithe 1.R.S. officials removeddltase to the District o
Arizona on February 11, 2015. (Case Ndl.%2cv-00257-SRB, Doc. 1_.? District Judg
Bolton dismissed the case on @B, 2015, on account dlamaca’s failure to comply
with a Court Order. (Case NB:15-cv-00257-SRB, Doc. 11.)

-3-
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interest payments. Accordingly, Plaintiffequested Namaca’s Taxpayer ldentificati
Number.

On September 6, 2017, Leopard regfmhby sending extensive documentatid
and it did not include an Inteal Revenue Service (I.R.$=prm W-8—a foreign entity’s
claim that it is exempt from certain tawithholdings—but did include materials
purporting to be withholding and reportingriiicates apparently downloaded from
“Sovereignty Education and Defense Mimy” (SEDM) website. These material
represented that Leopard and Namaca are-fasident non-persons” exempt from U.$
tax withholding.

On September 22, 2017, Plaintiffs’ counsel responded that the I.R.S.
discredited Leopard’s representations and taintiffs must vithhold all additional
sums payable under the Contract until tHeDXAP withholding obligitions have been
satisfied. On September 29, 2017, Leopaspoaded by sending a 174-page publicati
that attempts to refute the [.R.S.’s podtion titled “The Trutbh About Frivolous Tax
Arguments.” Leopard stated that the Propertyot a “U.S. real property interest” subje
to statutory withholding and that Plaffg’ compliance with I.R.S. withholding
requirements would be a breach of the CawitrLeopard repeated his position in lette
dated October 4 and 6, 2017atHPlaintiffs’ failure to mke full payments to Namacs
under the Contract is a breach.

On October 13, 2017, Plaintiffs filedishaction against Leopard, as Trustee f
Namaca, and against the itén States. (Doc. 1.) Obecember 7, 2017, Leoparc
recorded a Notice of Electido Forfeit (DSOF ExB, Notice) in Arizona, which purports
to forfeit Plaintiffs’ interests under the Contraicthey fail to pay the balance due on th
Contract—over $1 million—byDecember 27, 2017. Then, on December 28, 20
Leopard recorded an Affidavit of Completioh Forfeiture (DSOF Ex. D, Affidavit) in
Arizona, purporting to forfeit Plaintiffs’ intests under the Contract for failure to pe

monies due.
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In the FAC, Plaintiffs raise five claimsgainst Defendants: (1) quiet title, again
both Defendants; (2) interplead against both Defendan{&) breach of contract anc
specific performance, against Namaca; (4) declaratory judgment, against Namaca; i

wrongful recording under A.R.S. 8§ 33-428gainst Namaca. Two theories underl

Plaintiffs’ claims. First, Plaintiffs contendelContract allows them to make a payment|i

full for the Property at any tiey and they are prepareddo so now, but Namaca is ng
able to convey the Property tbem with clear title as its obligated todo under the
Contract. Second, Plaintiffseacaught between the Unitecaf&s and Leopard in terms @
Leopard’s satisfaction of his tax and otladligations to the United States. Namac
through Leopard, now moves tcsdiiss the claims against it.

Leopard filed an Answer to the FAC (Doc. 32, Answer) and now moves to f
First Amended Verified Answer and Courdiarm (FAVAC) to add three counterclaim
against Plaintiffs, namely: (1) breach adntract; (2) unjust erchment; and (3) quiet
title. (MTA Ex. A, Proposed FAVAC.) The thepunderlying Leopard’'slaims is that
Plaintiffs improperly stopped making paymemno Namaca and have now forfeited the
interests in the Propgrunder the Contract. The Comadw resolves Leopard’s Motion tG
Dismiss and Motion to Amend.
. LEGAL STANDARDS

A. Motion to Dismiss FAC

In his Motion to Dismiss, Leopard reqteshat the Court take judicial notice @
several documents he states are essentiabtBAIC that Plaintiffs féed to attach to the
FAC, without converting his Motion to onerfeummary judgment under Federal Rule
Civil Procedure 12(d). (MTDat 5.) Generally, when decidj a Federal Rule of Civil
Procedure 12(b)(6) motion, a district counay not consider material outside th
pleadingsLee v. City of Los Angele®50 F.3d 668, 688 (9th CR001). To do otherwise
would convert a motion to dismiss into a motion for summary judgrieen&ed R. Civ.

P. 12(d).But there are two exceptions to tlgeneral rule: (1) a court may considé
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material properly submitted as part of thenpdaint, and (2) a court may take judicia
notice of, and properly considenatters of public recordlee 250 F.3d at 688-89.

To begin with, Leopard faddy represents to the Coutiat Plaintiffs failed to
attach the Amendment to their EA(MTD at 5, 6 & n.1.) Plaiiffs attached it as Exhibit
B to the FAC. (Doc. 18-1 at 8-9, Amendmgrwith regard to te other documents, the
Court agrees that it can take judicial netwf the recorded Nate of Election to Forfeit
(DSOF Ex. B, Notice) both becausés the basis of Plaintiff€Count 5 and is a matter of
public record.See Leeg250 F.3d at 688-89. Likewise, tkmurt will take judicial notice
of the recorded Affidavit o€ompletion of ForfeiturdDSOF Ex. D, Affidavit) because it
is a matter of public recordSee id.The Court need not, and declines to, consic
Leopard’s affidavit or the other extrinsic matdsi presented by the pias at this stage of
the litigation, and the Court treats Leopar@/®tion to Dismiss and/or for Summary
Judgment as strictly one to dismiss under Rule 12(b)(6).

Pursuant to Federal Rule of Civil Prdcee 8, a complaint nsti include “only ‘a
short and plain statement of tblaim showing that the pleaderastitled to réef,” in order
to ‘give the defendant fair noe of what the . . claim is and thgrounds upon which it
rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson

355 U.S. 41, 47 (1957)¥ee alsd-ed. R. Civ. P. 8(a). A simissal under Rule12(b)(6) for

failure to state a aim can be based on eitl{g) the lack of a cognibéde legal theory or (2)
insufficient facts to suppbi cognizable legal clainBalistreri v. Pacifica Police Dep’t
901 F.2d 696, 699 (9th Cir. 1990While a complaint attacd by a Rule 12(b)(6) motion
does not need detailed factadlegations, a plaintiff's oldjation to provide the ‘grounds’
of his ‘entitle[ment] to relief’ requires morthan labels and colusions, and a formulaic
recitation of the elements @f cause of action will not doTwombly 550 U.S. at 555
(citations omitted). The compitd must thus contai“sufficient factual matter, accepted g
true, to ‘state a claim to reli¢hat is plaudile on its face.”Ashcroft v. Iqbal556 U.S. 662,
678 (2009) (quotingwombly 550 U.S. at 570). “[A] welpleaded complaint may procee

even if it strikes asavvy judge that actual proof ofade facts is improbable, and tha
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‘recovery is very remote and unlikely.Twombly 550 U.S. at 556 (quotin§cheuer v.
Rhodes416 U.S. 232, 236 (1974)).

B. Motion to Amend Answer to Add Counterclaims

A party may amend a pleading once amatter of course with 21 days after
serving it, or within 21 days of sere@mf, among others, a Rule 12(b)(6) motibad. R.
Civ. P. 15(a) In all other circumstances, abséme opposing party’s written consent,
party must seek leave simend from the courted. R. Civ. P. 15(a)(2Although the
decision whether to grant or deny a motiommeend is within the trial court’s discretion

“Rule 15(a) declares that leave to amendldi&freely given when justice so requires

Foman v. Davis,371 U.S. 178, 182 (1962) (citatioand internal quotation marks

omitted). “In exercising its discretion with regao the amendment of pleadings, a col

must be guided by #&hunderlying purpose of Rulebdto facilitate a decision on the

merits rather than on th@eadings or technicalitiesEldridge v. Block832 F.2d 1132,
1135 (9th Cir. 1987) (citation and internal quotation marks omitted).

However, the policy in favor of allowingmendments is subject to limitation$

Leave to amend is not appropriate ikttamendment would cause prejudice to t

opposing party, is sought in baditifa is futile, or creates undue delayMadeja v.

a

D

Irt

Olympic Packers310 F.3d 628, 636 (9th Cir. 2002) (citation and internal quotation

marks omitted):‘A district court does not err in dging leave to amend . . . where th
amended complaint would be subject to dismisszdll v. United State928 F.2d 829,
843 (9th Cir. 1991). Such futilitgan, by itself, justify deail of a motion for leave to
amendNunesv. Ashcroft 375 F.3d 805, 808 (9th Cir. 2003).
. ANALYSIS
A. Motion to Dismiss FAC
1. Countl — Quiet Title

In Count 1, Plaintiffs seeto quiet title in tle Property against the claims of the

I.LR.S. and Leopard. (FAC 91 3d.) A.R.S. § 12-1101(A) provides, “An action t
determine and quiet title to real propertyymae brought by anyne [sic] having or

e

D
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claiming an interest therein, whether inaurt of possession, agat any person or the
state when such person or #tate claims an estate or irgst in the real property which
is adverse to the party bringing the actio.fjuiet title action is appropriate in instance
in which the plaintiff requests an Orderaththe “defendant be barred and forev
estopped from having or claiming any righttidle to the premises adverse to plaintiff.
A.R.S. § 12-1102(5).

To make out grima facieclaim to quiet title, the plaintiff must first allege that
has a title right to the property as againg tlefendant. In othexords, the “plaintiff
must succeed onign the strength of its own title, andt on the weakness of the title @
his adversary.Hardinge v. Empire Zinc Cp148 P. 306 (Ariz. 19)5Here, Plaintiffs do
not allege they have title the Property, nor do the allegais in the FAC make such :

proposition plausible. At best, Plaintifilaim a hypothetical or future title in the

Property. But the factual allegations show tlatpresent, Plaintiffs only have rights t

S
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the Property as provided under the Cact and Amendment, including possession and

use (Contract at 1) and, upon making almeants under the Contract, the right to
warranty deed from Leopard and title toethiProperty (Contract at 2). Plaintiffs

allegations acknowledge that they have nwmde all payments under the Contrag

Because Plaintiffs cannot allege they hawe ibquisite title to the Property, their quie

title claim must fail.See id(concluding plaintiff's clainfailed because “[h]e offered ng
evidence of paramount title in himself’). Becaus does not appear Plaintiffs can cu
this defect by amendment, the Cowili dismiss Count 1 with prejudicé.opez v. Smith
203 F.3d 1122, 1130 (9th Cir. 2000).
2. Count 2 — Interpleader

In Count 2, for interpleadePlaintiffs allege that the I.R.S. is an adverse claim;
to Leopard with respédo Plaintiffs’ monthly interespayments and outstanding balang
under the Contract, and Plaffs request leave to deposit these monies with the Cg

pending resolution of the adee claims and for a releaof all liability under the

Contract, the FDAP rules, their FIRPTAthholding obligations, and the I.R.S. liens gn
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the Property. (FAC 11 42-49.) Leopard generalbgrprets Plaintiffs’ claim as one tg
resolve the satisfaction of thdR.S. tax liens on the Property, on the one hand, as ag:
Plaintiffs’ obligations to make payments fall to Leopard under the Contract, on th
other; Plaintiffs describe their claim asne to resolve sataftion of Plaintiffs’
obligations to withhold from their paymentader the Contract certain taxes for payms
to the I.LR.S. under FBP rules and FIRPTApn the one hand, as against Plaintiff
obligations to make payments in full todgard under the Contract, on the other. Ung
either construction, the claim fails.

The interpleader statute, 28 U.S.C. § 133ates that district courts have origin
jurisdiction over actions filed by a plaintiffiat possesses money or property worth $5
or more to which two or more adverse clamsaof diverse citizenship contend they a
entitled, if the plaintiff has @mvided the money quroperty, or giveran equivalent bond,
to the court. Federal Rule of Civil Proced?2 provides, “Persongith claims that may
expose a plaintiff to doubler multiple liability may be joiad as defendasmtand required
to interplead.”

To begin with, “[tlhe Unitedstates, for the purposes oferpleader statute, is no
a citizen of any state.Kent v. Northern Cal. Regmal Office of Am. Friends Serv
Comm, 497 F.2d 1325, 1327 (9th Cir. 1978ecause one of the alleged adver
claimants is the United Statesethrequisite diversity is lackg, thus depriving this Court
of jurisdiction over the @im under 28 U.S.C. § 133kl. As theKentcourt stated, even
though 28 U.S.C. 8§ 2410—tlstatute governing actions affecting property on which 1
United States has a lien—states that thetddnStates can be made a party to
interpleader action, the statute does not @ojurisdiction on federal courts. 497 F.2d
1327-28.

The Kent court points out another reasoretiCourt must dismiss the instan
interpleader claim. If the intpleader claim is as Plaiffs frame it—a decision whethet

to pay taxes under FDAP and FIRPTA orake payments to Leopard under tf
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Contract—this Court cannot resolve thernfier question because it does not have
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jurisdiction to resolve claimr injunctive relief with regad to federal tax liabilitiesd.
at 1328;see also Huff v. United Staje© F.3d 1440, 1444-45 (9th Cir. 199Blughes v.
United States953 F.2d 531, 536-37 (9th Cir. 1992).

As a result, the Court will dismiss Ri&ifs’ interpleaderclaim for lack of
jurisdiction.

3. Count 3 — Breach of Contrat and Specific Performance

In Count 3, Plaintiffs @im that Leopard breachealde Contract and Amendment
by failing to act to have the |.R.S. tax lieos the Property reaved. (FAC 11 50-59.)
Under Arizona law, the interpretation of a aat is a question of law for the court tp
decide, and the court must gieéect to a contract provisioas written if it is clear and
unambiguousHadley v. Sw. Props., In&670 P.2d 190, 193 (Ariz. 1977).

In relevant part, the Amendment provid€Eitle search has dcovered an invalid
lien and other issues with title tbe Property. These title issugtall be resolved prior to
or at the time of final conveyance ofetlProperty deed to Purchaser.” The Amendment
also states, “Seller is taking immediatedaappropriate steps to have the title issyes
resolved as quickly as possible.” The Codigagrees with Plaintiffs’ contention that,
under these provisions, the deadline to haeel.R.S. tax liens othe Property removed
has passed. As Leopard points out, the Amemdranly states that Leopard will have the
tax liens removed by “the time of final cawance of the Properggeed” to Plaintiffs.
While some contracts have an implied teofa reasonable time in which to perforim
obligations when the contract does not Hyea deadline, the Arendment does specify
an end-date here: final conveyance of the deed.

The next sentence of the Amendmentattheopard “is taking immediate and

>

appropriate steps’—does not create an obligabahjs rather a recital or representatio
Plaintiffs’ allegations m@ reasonably lead to thanference that it was a
misrepresentation, but it does not give risa twause of action for breach of contract ps

pled in the FAC' Plaintiffs do not point the Coutb any legal authority supporting &

* Likewise, the Contract provides th&eller guarantees the Property is npt
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breach of contract claim under these circiameses, nor does th@éourt know of any.
Accordingly, the Court will dismiss Cour§ and, because it isot plausible under
Plaintiffs’ allegations that thegan cure the defect in tledgaim by amendment, Plaintiffs
may not amend the clairBee Lope203 F.3d at 1130.

4, Count 4 — Declaratory Judgment

In Count 4, Plaintiffs eek a declaratory judgmentathPlaintiffs
payments to Namaca pursuanH&®RPTA and FDAP” did not leach the Contract and tha

withholding of

Leopard breached the Contractaieged in Count 3. The Cduesolved the latter issue
above. As for the propriety d?laintiffs’ withholding of noney owed under the Contrad
for payment to the I.R.S. pumot to FIRPTA , 26 U.S.C. 8445(a), and the FDAP rules
26 U.S.C. § 1441, the issue before the Cmutindeniably a determination of Plaintiffs
and Namaca's tax obligationsnder the Internal Revenu@ode. But the Declaratory
Judgment Act, 28 U.S.C. § 2201, provides ttligtrict courts do not have jurisdictior
over declaratory judgment actions “with respecEederal taxes.” As a result, the Cou
lacks jurisdiction over Plaintiffs’ clairand will dismiss Count 4 on this basis.
5. Count 5 — Wrongful Recording

Finally, in Count 5, Plaintis claim that Leopard’secording of the Notice of
Election to Forfeit and Affidav of Completion of Forfeiture violated A.R.S. § 33-42
which assigns liability to a pgon who records a documenhile “knowing or having
reason to know that the docunié@nforged, groundless, cams a material misstatemer

or false claim or is otherwise invalid.”

currently encuméred;” “Seller affirms tRy have not allowed anpterests (legal rights)
to be created who [sic] affect the ownersbipuse of this property;” “No other person
have legal rights in this property;” and lf&re are no pending lawsuits or judgmern
against Seller or other legal obligations,iethmay be enforced amst the Property;”
and Leopard stated that the I.R.S. lien ongtmperty was an “invalid lien.” These wer
also representations, or misrepresentationslenad the time of execution of the Contra
and then the Amendment, not contract olil@yes enforceable by Plaintiffs. (Contract
1-2)
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This claim again depends @central question in thisase—whether Plaintiffs
properly withheld payment to Namaca undex @ontract to meet tax obligations unds
FIRPTA and the FDAP rules. For examptbe regulations promulgated pursuant
FIRPTA state that a buyer of U.S. rgabperty from a foreign person has a duty
withhold tax payments. 26 CFR § 1-1445-1aiRtiffs’ allegations are sufficient for the
Court to reasonably infer that the Contretone for a sale, Plaintiffs are buyers, t
seller Namaca is a foreign person, and the éttgps U.S. real mperty. The Internal
Revenue Code does not prowifor an adverse inferencethwiregard to a buyer who
deducts and withholds payment to a fgreseller under FIRPTA. Rather, the Intern
Revenue Code provides fan action by a taxpayer for a credit or refund of
improperly collected tax. And, although thestdict court may hear certain challenges f
the refund of federal taxes where the &ygr has paid all of the taxes asseskéxta v.
United States362 U.S. 145 (1960), the Int@lrRevenue Code provides:

No suit or proceeding shall be main&ihin any court for the recovery of
any internal revenue tax alleged to have been estmhe or illegally
assessed or collected, of any penalty claimedo have been collected
without authority, or of may sum alleged to have & excessive or in any
manner wrongfully collected, until aain for refund or credit has been
duly filed with the Secretary accordintg the provisionsof law in that
regard, and the regulations of tl&ecretary established in pursuance
thereof.

26 U.S.C. 8§ 7422(a). Here, no such actlmfore the Department of Treasury has

occurred® Because Count 5 cannot be resolved without resolving the underlying
liability, and the parties musieek such resolution througine applicable administrative
procedures of the Internal Revenue Codé accompanying regulations, the Court mu
dismiss Count 5See, e.g.Singh v. Comm’r of Internal Reven&81 Fed. App’x 457,
459 (9th Cir. 2015).

> The same procedure applies to theestion of whether Plaintiffs properly
deducted and withheld paynismunder the FDAP rules.
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B. Motion to Amend Answer to Add Counterclaims

In his Motion to Amend, Lepard, on behalf of Namacasks to add counterclaims

of breach of contract, unjust enrichmenbdaquiet title against Plaintiffs. (Propose
FAVAC 11 89-104.) The Court is presented viltk same central issue as that discuss
above. Leopard alleges Ritifs breached the Contraby withholding payments undel
FIRPTA and the FDAP rule®laintiffs were unjustly enrigd by living on the Property
while withholding payments; and Plaintifshould be barred from claiming any right t
the Property as a result of their failure to mpkgments under the @wact. Again, all of

these require resolution of thenderlying tax liability queson, and, in the present
posture, this Court lacks jurisdien to consider such a questiddee Singh631 Fed.

App’x at 459. Accordinglyl eopard’s proposed counterclaim®uld be futile and the
Court will deny the Motion to Amend&eeSaul 928 F.2d at 843.

IT IS THEREFORE ORDERED striking Dafdant Philip K. Leopard’s Respons
to Plaintiffs’ Additional and Supplementdfacts (Doc. 49), because this filing i
prohibited by Local Rule 56.1(b).

IT IS FURTHER ORDERED granting Defdant Philip K. Leopard’s Motion to
Dismiss and/or, Alternatively, Motion f@ummary Judgment (Doc. 27). Counts 1 anc
of the First Amended CompldifDoc. 18) are dismissed wiftrejudice, and Counts 2, 4
and 5 are dismissed fadk of jurisdiction.

IT IS FURTHER ORDERED denying Dafdant Philip K. Leopard’s Motion for
Leave to File First AmendeVerified Answer and Counterclaim (Doc. 57). The Col
would lack jurisdiction over Defendant’s proposed counterclaims.

IT IS FURTHER ORDERED that, because claims remain irthis matter, the
Clerk of Court is directed to enterdgment accordingly and close this case.

Dated this 23rd day of August, 2018.
N\

Hongrable nTJ._Tuchl
United Statés District Jue
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