Thompson v. Arizoha Movers and Storage Incorporated et al Doc.

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

WO
IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ashley Thompson, No. CV-17-03819-PHX-DGC
Plaintiff, ORDER
V.

Arizlona Movers and Storage Incorporated,
etal.,

Defendants.

Plaintiff has filed a motion for attorneyfes pursuant to 29 U.S.C. § 216(b) al
the parties’ settlement agreement. Doc. 32e motion is fully briefed, and the partie
do not request oral argument. T®eurt will grant the motion in part.

l. L egal Standards.
A party requesting an award of attorneyg€demust show that it is (a) eligible fo

an award, (b) entitled to an awardnd (c) requesting a reasonable amouiBee

LRCiv 54.2(c). Defendants coede that Plaintiff is eligible for and entitled to fee

pursuant to the parties’ settlement agreenagak as the prevailing party under the Fé
Labor Standards Act (“FLSA”). Doc. 33 atsee29 U.S.C. § 216(b).

To determine the reasonableness of rsmak attorneys’ fees, federal court
generally use the “lodestar” metho8ee Blanchard v. Bergerp#89 U.S. 87, 94 (1989);
United States v. $186,8D0 in U.S. Currengy42 F.3d 753, 755 (9t@ir. 2011). The

Court must first determine the initial lodestagure by taking a r@sonable hourly rate
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and multiplying it by the number of hoursasmnably expendedn the litigation.
Blanchard 489 U.S. at 94 (citinglensley v. Eckerhard61 U.S. 424433 (1983)). The
Court next “determines whether to modtiye lodestar figure, upward or downwarg
based on factors not subsum&d the lodestar figure.” Kelly v. Wengler 822
F.3d 1085, 1099 (9tir. 2016). “These faots are known as theerr factors.” Stetson
v. Grissom 821 F.3d 1157, 1166-@Bth Cir. 2016) (citingKerr v. Screen Extras Guild,
Inc., 526 F.2d 67, 70 (9th Cir. I9)). Such an adjustmentappropriate “only in rare or
exceptional circumstances.”Cunningham v. City of L.A.879 F.2d 481, 488 (9th
Cir. 1988).
. Discussion.
Plaintiff was represented by the Bendaaw Firm, PLLC in this matter, and sh¢
requests $15,057.50 in attorneys’ fees. [3@c. This amount represents $12,447.50 {
38.3 hours of work by attorney Clifford Bendau at the hourly rate of $325, ar
$2,610.00 for & hours of work by attoey Christopher J. Bendau at the hourly rate
$300. Id. at 8-9. Counsel began working orethase in September 2017, filed th
complaint in October 201 Aand accepted a settlement offer in January 2@&&Doc. 32
at 3-4. The settlement agreemt awards Plaintiff her unpaidages trebled ($1,503.57)
costs incurred ($797.59), and reasonable attsfrfegs to be determined by the Cout
Doc. 30-1. The agreemiestates that “there is no good fadispute that . . . [Plaintiff] is

receiving all wages and damagbat could possiblype due and owing to her were [she

to succeed at trial, and that a reasonable amufuattorneys’ feeare due and owingl.]”
Doc. 30-1 at 3-4.

Defendants argue that the fees Plaim&tjuests are unreasonable given the sima[yle

nature of Plaintiff's claims, #hfact that the case took orfyur months, and the fact th

Plaintiff only recovered $1,503.57. Doc. 3Befendants assert that a reasonable aw

in this case is $2,500, representing 10 hofingork at $250 pehour. Doc. 33.
A. Hourly Rates.

Reasonable hourly rates are not determimethe rates actually charged in a cag
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but “by the rate prevailing ithe community for similar wé performed by attorneys of

comparable skill, expegnce, and reputation.”"Schwarz v. Sec’y of Health & Huma

Servs, 73 F.3d 895, 908 (9th Cit995). Clifford Bendau ithe managing partner of the

Bendau Law Firm, and bothli@ord and Christopher Bendguractice almost exclusively
in the area of FLSA wage amaur litigation. Doc. 32-6 1 1,2-13; Doc. 32-7 | 2, 13
Clifford Bendau has litigated ev 100 employment lawsuitand Christopher Bendau ha
litigated about 40.1d. Each submits a declaration aweg that their rates of $325 an
$300 are reasonable and congide to rates of attorneys with similar qualification
expertise, and experience in the Phoenix.afgac. 32-6 {{ 10-11; Doc. 32-7 1 10-1
These averments are based on their persommalledge of hourly rates charged by oth
attorneys.Id.

Although Defendants request a reduction$#b0, they present no evidence (

explanation as to why the ratef $325 and $300 are uas®nable under the applicable

standard. Because Plaintiff has metr heitial burden of showing the rates ar
reasonable, and Defendantvéaffered no contrary evidee, the Court will not reduce
counsel’s hourly rates.SeeChaudhry v. City of L.A.751 F.3d 1096, 1110-11 (9t

Cir. 2014) (explaining that affidavits of plaintiff's attorney antlestattorneys can serve

as evidence of the prevailirgte, and once a fee applicaresents such evidence, the

opponent must rebut it by Isonitting contrary evidence).

B. Compensable Hours.

Defendants argue that the hours expermedhis matter were excessive becau
the case involved simple issues in Plaintiff@unsel’s area of expertise, took less th

four months from filing to settlement, andvolved a small amounin controversy.

Se

AN

Doc. 33 at 3-4. Specifically, Defendantser$ that certain hours spent discussing the

case were duplicative, and other billingreas were excessive or unnecessddy.
This case involves issues that shobtdl relatively routine for two experience
FLSA attorneys. SeeDoc. 1 (alleging failure to gpaminimum wage and overtime)

Counsel was able to calculate an estimatelaintiff's overdue wagein 0.3 hours, draft
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a demand letter in 0.8 hayrand draft the 16-pagemplaint in 3.1 hoursSeeDoc. 32-5

at 2. The remaining 42.8 hours weresjpcommunicating witflaintiff, communicating

with opposing counsel regarding settlemarggotiations, drafting applications for

default, preparing a joint case managenreport and MIDP regmse, and drafting the
parties’ settlement agreement and the fee applicatBeeDoc. 32-5 at 2-7. The Courq
finds that many of these hours were meably expended. Dendants could have
avoided the need for litigatidoy responding to Plaintiffslemand letter,ral could have
avoided the need for additional hours bydiynresponding to Plaintiff's complaint.

But the Court agrees that certain hoursemvexcessive or duplicative. Clifforg
Bendau billed 4.1 hours for disesions with Christophernd Christopher also billed for
3.6 hours of that timeld. The Court will reduce the ogpensable discussion time to
hours (1 per attorney).

Counsel spent 8.4 hours attempting Settle an attorneys’ fee amount wit

Defendants and drafting the fee applicatioc. The Court will reluce the compensable

hours for these tasks to 4 §2r attorney), because it appe#nat the negotiations coulc
have been shorter and magective had Plaintiff's counsel disclosed their unredaci
billing records eatrlier.

The Court also agrees with Defendatfiat it was unreasonable for Christoph
Bendau to spend 1.0 hour tpléceive fee agreement, sigset up file” and 0.6 hours to
“[clomplete summonses and cover shédgtalize lawsuit, and file.” SeeDoc. 33 at 3;
Doc. 32-5 at 2. Thesare clerical tasks.

After considering Defendants’ argumerttg itemized billing entries, and the fou
subsumedKerr factors, the Court concludes thdbdestar amount of $11,362.50 for 35.

hours of Plaintiffs’ counsel’s time is reasonable.

~ ! This is based on 30.9 hours for Cliffio(instead of 38.3) and 4.4 hours fq
Christopher (instead of 8.7) — a reductminll1.7 hours $3,695). TheCourt will deny
Plaintiff's request for an adttbnal $1,787.50 fob.5 hours spent bghristopher drafting
Plaintiff's reoi)y for the same reasons t@eurt reduced counsel’s time spent negotiati
the fees and drafting the initial applicatiocBeeDoc. 34 at 7.
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C. Adjustment.

Plaintiff requests an upward modifitan of the lodestar amount based on tl
“excellent results” her counsel obtained ane tict that counsel litigated the case on
purely contingent basis and fied all expenses on Plaintiff's behalf. Doc. 32 at
(citing Ballen v. City of Redmondi66 F.3d 736, 746 (9tkCir. 2006)). Defendants
counter that the relevant factors suppardownward modification because Plainti
ultimately obtained only a thdrof the damages she origilyademanded, and although
Plaintiff's counsel took this case on a tiagency basis, there wdittle risk involved
because of the minimal cgstind effort required to litage it. Doc. 33 at 3-4.

The Court recognizes that Plaintiff ®unsel successfully liteged this case to
obtain Plaintiff's full compengary and statutory damagesut finds thatthe lodestar

amount is more than adequate to compertbata for their effort@nd the risk they bore

in undertaking this case. Plaintiff has mdé¢ntified “rare or exceptional circumstances

warranting an adjustmen€Cunningham879 F.2d at 488.

Nor have Defendants. Defendantsess the discrepancy between the amo
recovered by Plaintiff (abow$1,500) and the amount of fees requested (about $15,(
Id. The Supreme Court has noted that “théemetxof a plaintiff's success is a crucia
factor in determining the proper amowrftan award of attorney’s fees[.]JHensley 461
U.S. at 440;see alsoMcGinnis v. Ky. Fried Chicken of Calb1 F.3d 805, 810 (9th
Cir. 1994). But the Ninth Circuit has also madear that attorneys’ fee awards shou
not be made strictly proportional to the amoretovered, and that successful litigatio
even with modest recoveries, camdicate rights protected by statut&von v. Law
Offices of Sidney Mickel688 F.3d 1015, 1033 (9th Cir. 2012).

Although the lodestar amount is considéydiigher than the financial benefit tc
Plaintiff, the Court cannot conclude that itescessive. Counsel successfully recover
Plaintiff's full compensatory and statutoryrdages, and much of gonsel’s efforts could
have been avoided thaDefendants responddd the initial demand letter or accepte

Plaintiff's offer to settle th fees for a significantly lower amount. The Court has alre:
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adjusted the lodestar amount to reflectyaasonable hours expended. The Court |
considered the relevaiterr factors as well as Defendants’ arguments. Doc. 33 at
The cursory arguments are simppnsufficient in this cae to overcome the strong
presumption that the lodestar repents a reasonable amount of fees.

IT IS ORDERED that Plaintiff's motion for attorneys’ fees (Doc. 32granted
in part. Plaintiff is awarded $1262.50 in attorneys’ fees.

Dated this 29th day of May, 2018.

Nalb Gttt

David G. Campbell
United States District Judge
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