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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Montiah Chatman, No. CV-17-03826-PHX-DLR
Plaintiff, ORDER

V.

Marci D Ferrell, et al.,

Defendants.

Plaintiff Montiah Chatman alleges ah Defendants Marci Ferrell and Cind
Chrisman, employees at the Arizona pagment of Child Services (“ADCS”),
unlawfully removed her children from her homeviolation of her ad her sons’ Fourth
Amendment rights. Before the Court isfBedants’ Motion to Dismiss First Amende
Complaint pursuant to Fedef@ule of Civil Procedure 12§5). (Doc. 21.) The motion
is fully briefed and neither p& requested oral argumen(Docs. 22, 23.) For reason
stated below, the motion is denied.

BACKGROUND
In November 2016, Plaintiff allowed héwo sons, J.L.C. an&.V.T.P., to visit

Corey Pearson, E.V.T.P.’s paternal grandmaot in Minnesota. (Doc. 16 | 14-15
Two days after dropping the boys off wifPearson, Plaintiff was contacted by th
Minnesota Child Protective Services (“NS”), inquiring abou whether she had

abandoned the boys in the staf@y 21, 23.) Plaintiff retned to Minnesota, regaine
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custody of the boys, and immediatelyuraed to Arizona. (1 24-26.)

Pearson subsequently filed suit in ankksota family court, and offered a

affidavit asserting that Plaintiff had abamed her boys in Minnesota. (11 27-29.

Pearson successfully obtainedexpartetemporary custody order over the children fro

the Minnesota District Court for Wright Coynthereinafter “Minnesota order”). (Y 30;

Doc. 13-1.) Pearson contacted the ADCS and sought enforcement of the Minr
order, and reported the childras missing to the Phoenix Police Department. (Doc.
19 33-34.)

As a result, on December 29, 2016, AD@S8eistigator Ferrell met with Plaintiff
and her boys to evaluate theldren’s condition. (f 37.)After spending time with the
children, Ferrell was satisfied enough thereswa abuse or neglect to take the childr
off the missing persons lis{f]1 38-39.) On January 4, 2Qhbdwever, Ferrell returned td
Plaintiffs home and maoved both boys from her custod{fif 44-45, 63.) Ferrell issuec
a temporary custody notice (“TC), which stated that removal was necessary becaus
the temporary custody order issued by thedisota court. (T 48.) Plaintiff had t
undergo four months of litigation to get her boys back. (1 81.)

Plaintiff, individually aad on behalf of J.L.C. an&.V.T.P., filed suit against

Ferrell and Chrisman asserting a claim undetd42.C. § 1983, awell as state common

law claims for intentional iniction of emotional distress, e arrest, and negligence.

(Doc. 16.) Defendants have moved pursuatidderal Rule of Civil Procedure 12(b)(§
to dismiss the amended complafor failure to state a claim upon which relief may |
granted.

JUDICIAL NOTICE

Defendants request that the Court takdigial notice of the Minnesota order.

(Doc. 13-1.) The Court may take judicradtice of public recorsl without converting a
motion to dismiss into on®r summary judgmentLee v. City of L.A.250 F.3d 668, 689
(9th Cir. 2001). However, the Court may not takeicial notice of a fact that is subjeqg

to reasonable disputdd.; Fed. R. Evid. 201. The docuneat issue consists of factug
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and legal findings othe Minnesota District Court foVright County. The Court will
take judicial notice of the existence &hie Minnesota order because it is beyo
reasonable dispute that the Minnesota orgewed and contained these factual and le
findings. Moreover, Plaintiff refers to éhMinnesota order throughout her complai
(see, e.g., Doc. 16 Y 27-32, 8-70, 99, 103), and theredothe Court may consider i
under the incorporation beference doctrine. SéeS v. Ritchie342 F.3d 903, 908 (9th
Cir. 2003) (“Even if a document is not attacliech complaint, it mabe incorporated by
reference into a complaint if the plaintifefers extensively to the document or tf
document forms the basis of the plaintiff'aiol.”). To the extent Plaintiff reasonably
disputes the truth or validitpf the factual and legal findings in the order, the Co
judicially notices only the fact that the Miesota order issued and contained cert
findings and conclusions. Tl&ourt does not take as trtlee findings and conclusions
contained therein.

LEGAL STANDARD

When analyzing a complairfor failure to state a clai to relief under Rule

12(b)(6), the well-pled factual allegations daaken as true andonstrued in the light
most favorable to the nonmoving part€ousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009). Legal conclusions couched fastual allegations are not entitled to th
assumption of truthAshcroft v. Igbal 556 U.S. 662, 679 (®9), and therefore arg
insufficient to defeat a motion tosaniss for failure to state a claiim re Cutera Sec.
Litig., 610 F.3d 1103, 110@®th Cir. 2010). Toavoid dismissal, the complaint mus
plead sufficient facts to state a claimrédief that is plausible on its fac&ell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007). This phility standard “is not akin to a
‘probability requirement,’ but it asks for motean a sheer posdily that a defendant
has acted unlawfully.1gbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 556)
DISCUSSION

Defendants contend they are entitled tcsadiie quasi-judicial immunity or

qualified immunity as to Plaiiif’'s § 1983 claim. Defendants also contend that ung
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Arizona law they are entitled to absolute-quasi judicial immunity as to Plaintiff's s
common law claims. The Courtsgusses each in turn.
|. §1983 Claim

Section 1983 provides a cauef action for persons whwave been deprived of
their constitutional rights by perss acting under color of lawlt is a mechanism “for
vindicating federal rights elsewhere conferred,” and “is not itself a source of substz
rights.” Thornton v. City of St. Helend25 F.3d 1158, 1164 i{® Cir. 2005) (internal
guotations omitted). To succeed on a clamder § 1983, a plaintiff must show “(1) thg
a right secured by the Constitutior the laws of the Unite8tates was violated, and (2
that the alleged violation was committed byperson acting under ko of State law.”
Long v. Cty. of L.A.442 F.3d 1178, 1185 (9th Ci2006). Plaintiff alleges that
Defendants violated her Fourdimd Fourteenth Amendment rights by seizing her child
without a warrant or the requisiteiggncy. (Doc. 16 1 88-101.)

A. Absolute Quasi-Judicial |mmunity

Absolute judicial immunity “insulategidges from charges of erroneous acts
irregular action.” In re Castillg 297 F.3d 940, 947 (9th C2002). Judicial immunity is
based on an understandin@itlthese individualexecute an “independent and imparti
exercise of judgment vital tthe judiciary [which] might bempaired by exposure to
potential damages liability.” Antoine v. Byers & Anderson, Incc08 U.S. 429, 435
(1993). Quasi-judicial immunitgxtends judicial immunity taon-judicial officials when
performing “official duties that are functionalipmparable to those of judges, i.e., duti
that involve the exercise of digtion in resolving disputes.In re Castillg 297 F.3d at
948.

Defendants contend that they are entittedabsolute quasi-judicial immunity
because they were acting pursitana valid court order whethey removed the children
Defendants rely orCoverdell v. Department of Social and Health Services, Staté
Washington 834 F.2d 758, 765 (9th Cir. 1987), iaim states that a child protectivg

services worker must be ¢eorded absolute quasi-judicimhmunity from liability for
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damages stemming from the worker’'s apprelnsif a child pursuant to a valid court
order.”

Coverdell however, no longer camtis. Subsequent tGoverdel] the Supreme
Court decidedAntoine which “worked a sea change in theay in which . . . absolute
guasi-judicial immunity for nonjudial officers” is applied. In re Castillg 297 F.3d at
948. Now, it is “only when the judgment ah official other than a judge involves the
exercise of discretionary judgment thaiicial immunity may be extended to that
nonjudicial officer.” Id. at 949;seeMiller v. Gammig 335 F.3d 889, 89@th Cir. 2003)
(noting that “circuit precedenguthoritative at the time thétissued, can be effectively

overruled by subsequent Supreme Court deassithat ‘are closely on point,’ evel

—

though decisions do not exgsty overrule prior precedent”).

Here, Defendants do not allege that tlexercised discretionary judgment. |

=}

fact, they allege the opposite—their actionsre taken at thelirection of, and in
accordance with, thMinnesota order. Defendants also contend that the Minnesota cqurt
order provided them “probable cause” fomyving the children. (Doc. 21 at 5-6.
Specifically, Defendants assdtie Minnesota order put ém “on notice that exigent
circumstances existed” in the home. (Doc. 23 at B¢fendants, however, cite no
authority extending absolutguasi-judicial immunity toa state official under such
circumstances. AccordinglyDefendants are not entitled tbsolute quasi-judicial
Immunity.

B. Qualified Immunity

In the alternative, Defendants argueythare entitled to qualified immunityA
defendant is entitled to qualified immunityy her conduct “does not violate clearly
established statutory or constitutional rigbhfswhich a reasonablperson wuld have
known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).The qualified immunity

analysis involves two inquiriesthether the facts show thaetbfficer's conduct violated

' Even if Coverdellcontrolled, Defendants actiomgere not taken pursuant to
court order because the Mirsmta order did not directemoval of the children.
Defendants concede as much in their reply brief. (Doc. 23 at 3.)

85
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a constitutional righand whether the right assue was clearly established at the tim
Saucier v. Katz533 U.S. 194, 201 (2001). Intdemining whether qualified immunity
applies, courts have the discretion to byghssfirst inquiry and proceed directly to th
second.Pearson v. Callaharb55 U.S. 223, 22(2009).

A motion to dismiss based on qualifiedmunity puts the Coutirin the difficult
position of deciding ‘&r-reaching constitutional questiom® a non-existent factua
record.” Kwai Fun Wong v. United State373 F.3d 952, 957 (9th Cir. 2004). Grantir
dismissal based on qualified immunity “guant to a Rule 1BJf(6) motion is only
appropriate if the Court can determine frahe face of the complaint that qualifie
immunity applies.” Hernandez v. RyanNo. 09-CV-2683-PHX-DGC, 2010 WL
4537975, at *1 (D. Ae. Nov. 3, 2010)see also Groten v. Cagli251 F.3d 844, 851 (9th
Cir. 2001). Here, the Court finds that a final detenation on qualified immunity cannot
be made at this time.

Moving directly to the second prong/right is clearly established if its contour

are “sufficiently clear that aeasonable official would undeasmd that what he is doing

violates that right.” Kennedy v. City of Ridgefield39 F.3d 1055, 1065 (9th Cir. 2006).

It is not necessary that there &@rior case with #identical facts shawg that a right is
clearly established; it is engh that there is preexistingnahat providesa defendant
“fair warning” that hisconduct was unlawful.ld. at 1065. “The relevant, dispositivé
inquiry . . . is whether it would be clear toreasonable officer that his conduct w
unlawfulin the situation he confrontéd.Saucier 533 U.S. at 202 (emphasis added).

It is well established thdfp]arents and children have [] constitutional right to

live together without governmental interferenceWallis v. Spencer202 F.3d 1126,

1136 (9th Cir. R0O0). “The Fourteenth Amendmentagantees that parents will not be

separated from their children without du@gess of law except in emergenciedfabe
v. San Bernardino Cty., [p& of Pub. Soc. Serys237 F.3d 1@1, 1107 (9thCir. 2001).
“Officials, including socialworkers, who remove a itth from [his] home without a

warrant must have reasonable cause to belibae the child islikely to experience
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serious bodily harm in the time that wdube required to obtain a warrantRogers v.
Cty. of San Joaqujm87 F.3d 1288, 1294 (9th CR007). Although serious allegation
of abuse or neglect that have been invastid and corroborated usually give rise tg
reasonable inference of imminent dangeffigent to justify taking children into
temporary custody, delan taking children ito custody or a priowillingness to leave
the children in their hme militates against findg such an exigencyld. at 1294-1295;
see also Calabretta v. Floyd89 F.3d 808, 817 (9th Cit999) (finding social worker not
entitled to qualified immunity for warrande entry into homdecause 14-day delay
between report and investigation damstrated lack oéxigency).

Based on the allegations in the complaidefendants contend that the “reasonal

inference” is that they recesd the Minnesota order betwethe December 29 meeting

and the January 4 meeting, and that thdeos factual findings established probable

cause that an exegcy existed. Althougthis is a reasonable infnce, it is not the only
one. According to the complaint, ADCS wasare of the Minnesota order prior to th

December 29 meeting. (Dod6 11 34, 42.) [@wing all reasonable inferences i

Plaintiff's favor, the agents’ delay in takiriige children into custody after receiving the

Minnesota order plausibly shows a lackesigency. Accordingly, Defendants’ motiot
to dismiss Plaintiff's§ 1983 claim is denied.
[I. State Common Law Claims

Plaintiff also raises state common laglaims for intentional infliction of
emotional distress, false arrest, and ligegce. (Doc. 16 Y 102-115.) As wit
Plaintiff's 8 1983 claim, Defendants assaltsolute quasi-judiciammunity. Whether
Defendants are immune from Plaintiff’'s Arizotwt law claims is a question of Arizon:
law. See Martinez v. Californjad44 U.S. 277, 282 n. 5 (1980) (“[W]hen state I3

creates a cause of action, that8tis free to define the defges to that claim, including

the defense of immunity . . . ."Adams v. Staje916 P.2d 1156, 1163 (Ariz. Ct. App|

[92)
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because at this stage it is requipped with the necessafigcts to determine whethe
qualified immunity will ultimatey protect them. Those isssi must be resolved
summary judgment or at trial.

> The Court does not decide whether Defants violated a constitutional rigJi
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1995) (explaining judicial immunity is a ‘feature of the common law” and Arizona
courts are responsible for shaping and mooimg [its] course). Federal courts must
follow the decisions of a statelighest court when deciding issues of that state’s law.
Harvey’s Wagon Wheel, Inc. v. Van Bli{té69 F.2d 153, 154 (9th Cir.1992). Arizona
recognizes absolute quasi-ju@dicimmunity when an official(1) acts pursuant to a count
order, or (2) performs a function integral to the judicial proceddams 916 P.2d at
1160-62.

Defendants appear to contend they atéled to absolute quasi-judicial immunity
under only the first categorgrguing that they are entitleto immunity because they
removed the children pursuant to the Minnesotker (Doc. 16 | 48; Doc. 23 at 8.) The
Minnesota order, however, does not direct aeah of the children. (Doc. 23 at 3.
Moreover, by its own terms, the order hableady expired two weeks prior to th
children being seized. (Doc. 13-119 3.)

%

To the extent Defendants contend that they are entitleshrtaunity under the
second category, the Courtuspersuaded. Arizona “[c]ourtsave found that certain
activities essential to the funatiing of the judicial systerwarrant absolute protectior
from suit.” Adams 916 P.2d at 116Kkee also Griggs v. Oasis Adoption Servs., 883
P.3d 1145, 1149 (Ariz. Ct. App. 2016). 1 respect to court officials performing
functions in judicial proceedings, it has navlp construed the requirement that the act
raising the privilege have a close, atit relationship to such proceedingsDavis v.
Spier, No. 08-CV-50-PHX-NVW, 2008 WL 18165, at *8 (D. Ariz. Apr. 14, 2008)

(internal quotation and citation omitted). Fetample, immunity hebeen extended tg

submitting presentence reports, submitting child-custody evaluations |anc

recommendations, initiating the filing ofithdependency petitions, submitting adoptign
recommendations, and making reports and recardatens to the court as a guardian ad
litem. Adams 916 P.2d at 1161 Arizona courts have extead absolutemmunity to

non-judicial officers performing a functiomursuant to a court khctive, which was

related to the judicial process. Here, thers wa such directive to meove the children.
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The decision of the Arizona Court of Appealsfdidamssupports this conclusion
There, the court was asked decide whether certain satiworkers were absolutely
immune from claims for neglently supervising and invegating prospective adoptive
parents. The court noted thidte judge did “not specify how the caseworkers sho
conduct their investigations” drthat the social workers had not shown that they “ac
pursuant to any specific court order in conducting their investigations or in supery
the children post placement.ld. at 1160. Therefore, it helthat the social workers’
“investigative and supervisory functions ocah clearly be characterizex$ court-ordered
so as to justify absolutenmunity on that ground.”ld. The Court finds this analysig
equally applicable to thishatter. Accordingly,

IT IS ORDERED that Defendant’s Motion to Bimiss First Amended Complain
(Doc. 21) isDENIED.

Dated this 29th day of June, 2018.
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