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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Anna Chabrowski, et al., No. CV-17-03867-PHX-DWL
Plaintiffs, ORDER
V.

Bank of New YorkMellon Trust Company
NA, et al.,

Defendants.

Plaintiffs Anna and Darius Chabrokis (“Plaintiffs”) have moved for
reconsideration (Doc. 62) of the Court’'s Janu&r2019 Order (Doc. 60). Plaintiffs as
the Court to reconsider (1) dismissal of Colof their first amended complaint and (2
the denial of their motion to amend their cdampt. As explainedbelow, the motion will
be denied.

DI SCUSSION
l. Legal Standard

The Court has discretion to reconsider and vacate a prior ddddver v. Hawaii,
42 F.3d 1185, 1198 (9th Cir. 199 However, motions foreconsideration are generally
disfavored and should be deni&dbsent a showing of manifestror or a showing of new
facts or legal authority that atal not have been brought filve Court’s] attention earlier
with reasonable diligencel’RCiv. 7.2(g). Indeed, recongdhtion is an “extraordinary
remedy” that is available only ifhighly unusual circumstances.Kona Enters., Inc. v.
Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 200@)jtations omitted). Accordingly, a
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motion for reconsideration “mayot be used to raise arguments or present evidence fof the

first time when they couldeasonably have beemised earlier in the litigation.”ld.
(emphasis in original).
Il. Analysis

A. Dismissal of Count |

Plaintiffs ask the Court to censider the dismissal of @ot | of their first amended
complaint. Count | souglat declaration that “Defendanare barred from conduc[t]ing [a
trustee sale due to Arizongé&atute of Limitations.” (Doc. 32 1 33-42.) Plaintiffs’ claim
was premised on the allegation that Bank ofetica accelerated Prdiffs’ home loan in
2009 and, because thean was never decelerated, thig-year statute of limitations
established by A.R.$ 12-548 expired. Id. 11 23, 33.) The Court dismissed Count
because “Plaintiffs have not alleged sufficiertt$ato state a plausible claim that Bank pf
America accelerated their loan 2009, causing the statute of limitations to begin to ruin.
The FAC does not allege anycta regarding how Banéf America acceleted the loan or
why Plaintiffs believed the loan was accelethtand Plaintiffs have stipulated to the
judicial notice of documents showing thatriBaof America didn’t even obtain an interest
in their loan until 2011.” (Doc. 60 at 12.)

In their motion for reconsideration, Plaffg merely rehastihe arguments they|
made in their response to Defendants’ motiodisoniss and present no new facts or law.
First, they argue that Bank of America accaied their loan in 2B, which is “clearly
evident in the county land records.” (Doc. 62 § 4.) But the countyréamids to which
Plaintiffs refer show that Bardf America didn’t obtain an intest in Plainfifs’ loan until
2011, which contradicts Plaintiffs’ allegatién.

Plaintiffs also pointo an allegation in their compid that they received a notice

from Defendant Bank of New York statinghe monthly installment of principal ang

1 Ordinarily, the Court doesn’t consideratters outside the pleadings on a Rule
12(_b)(63 motion Lee v. City of Los Angeles, 250 F.3d 668, 688 ir. 2001) (citation
omitted). But the Court may take judicial netiof facts outside the pleadings when they

n

are “matters of gublic record.Td. Here, Plaintiffs didn’t oppose (Doc. 38) Defendant
request (Doc. 35) for the Court to take judiciatice of the county land records at issu€.
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interest became due on 4/1/2008¢luding late chargesnd all subseque monthly
installments of principal and interest.” (D&2 § 7.) But this allegation doesn't indicate
the loan was acceleratdy Bank of America—itshows when monthlynstallments
became due. Because Plaintiffs haven't destrated that the Cdurommitted “manifest
error,” nor have Plaintiffs inbduced any new facts or lawgetiCourt will deny Plaintiffs’
request to reconsider the dismissaCaiunt I.

B. Denial of Leaveto Amend

Plaintiffs also ask the Coud reconsider the denial ofein request for leave to file
a second amended complaifDoc. 62 at 5-7.) The Coudenied this request because
Plaintiffs had already been affad an opportunity to amerahd their prior “attempts to
amend their complaint in a piecemeal fashion appear to be dilatory tactics to avoid
foreclosure.” (Doc. 60 at 17.)

In their motion for reconsideration, Plaintiffs clarify that their “final amendment
would include a removal of . . . Count Il tugh Count IV,” whichwould allow them to

present “a much simplifiedna narrow-based complaint thebncentrates solely on thg

AY %4

declaratory relief as it applies to the {sta of limitations]”and providemore “facts
regarding how Bank of Americaaccelerated the loan.” (D062 Y 15-17.) However,
Plaintiffs don’t identify any new facts regandi the acceleration issue that might cure the
deficiencies in Count I. Nodo Plaintiffs cite any new legauthority that they didn’t
already bring before the Court in their respots Defendants’ motion to dismiss.

Accordingly, IT IS ORDERED that Plaintiffs’ moton for reconsideration (Doc|
62) isDENIED.

Dated this 15th day of February, 2019.

-

Dominic W. Lanza
United States District Judge




