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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
James McGee, No. CV17-04024-PHX-DGC
Plaintiff, ORDER
V.

Zurich American Isurance Company,

Defendanh

Plaintiff James McGee sued DefendZntich American Insurance Company fg
breach of contract and bad faith, alleging tbafendant improperly refused to defen
Elizabeth Foutz in an underlying tort action brought agdiestby Plaintiff. Defendant
has filed a motion for summary judgmenDoc. 49. The motion is fully briefed
(Docs. 51, 56), and oral argument wiit aid in the Court’s decisiorSeefFed R. Civ. P.
78(b). For the following reasortkie Court will grant the motion.

l. Background.

Defendant issued a general insurapodicy to Underwood Bros, Inc., doing
business as AAA Landscape (hereinafter “AAADoc. 52 at § 60.The Policy provides
business auto liability coverage for bodilyjury or property demages caused by ar
accident “resulting from #gnownership or maintenamof a covered auto.ld. at { 61. The
Policy defines “insured” as “[a]nyone . . img with your permission a covered ‘auto’ yo
own.” Doc. 52 at | 64.

59

=

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2017cv04024/1062432/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2017cv04024/1062432/59/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

In September 2012, AAA assigned amaany vehicle to its employee EIizabetE

Foutz. Doc. 52 at § 47.Foutz signed AAA’s Driver Policy and Agreement (“th

Agreement”), which allows autiized employees to drive a company vehicle subject

certain terms and conditiontd. The Agreement states tlehployees are responsible fg
the “safe and legal transportation of the vehiclBoc. 50 at § 2. It also requires drivel
to “abide by all laws.” Doc. 52 at | 43.

On January 16, 2015, Foutzas involved in a car awment with Plaintiff.
Doc. 52 at 11 1-10. Plaintiff was found atltdar the accident because he did not stop
a stop sign (Doc.50atf4), and Foutzsweted for driving while intoxicated.
Doc. 52 at 1 10. She eventygbled guilty to diving while under exme intoxication.
Id. On August 17, 2016, Plaintiff sued Foifibr personal injury, and Defendant was ask
to evaluate whether it had a duty to agefd-outz under AAA’s business auto coverag
policy. Doc. 50 at { 6.

After learning that Foutz was driving W intoxicated, Defendant requested &

internal coverage opinion and the matter weferred to Defendant’s coverage couns

Counsel requested additional investigatioto whether Foutz had her own vehicle

whether she signed the Agreement, whethAA’s employees regualrly violated the
Agreement, and whether AAA overlooked suablations. Doc. 50 at 1 9-12. Defenda
presented these questions to Georgd\éddy (“McNeely”), AAA’'s Human Resources
Manager. Doc. 50 at { 13-14. McNeely resmmhthat Foutz signeithe Agreement, that
AAA disciplined her for violating company poliavhile using her vehicle, and that Fout
was the only employee who used her AAA wihiwhile intoxicated. Doc. 50 af
19 15, 32-33, 36.

After receiving McNeely’'s responses, fBedant concluded #t Foutz did not
qgualify as an insured under the Policy because she exceeded any permissible use by
while intoxicated. Doc. 50 &t16-17. Foutz and Plaintifféim entered into an agreemet
in which Foutz assigned her righiigainst Defendant to Plaintiff, the parties stipulated

a $5 million judgment, and Plaintiff agreed notexecute the judgment against Foutt.
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at  18. Plaintiff then filed this suit against Defendant, seekimgcimver the $5 million

judgment and asserting the assigned claims fadbr of contract and bad faith. Doc. 1-[L.

Remarkably, Plaintiff's response to the summary judgment motion emphasize
he, not Foutz, caused the underlying accidentc. Bb at 2. For example, Plaintiff admit
that “[s]everal witnesses confirmed McGee Ipatled directly into Foutz’s path and ‘sh
had no time to stop,” that “McGee ran a sggn and appeared right in front of Foutz
and that “Foutz could not have asted the crash, even if soberltl. at 2, 13 (citation
omitted). Citing case law, Plaintiff further adgsethat “a driver like [Foutz] — confronted
by a sudden emergency — is only liable & siets unreasonably,” and “Foutz had no chat
to act unreasonably.td. at 13. He further maintains thalriving under the influence of
alcohol, in and of itsélis not a tort.” Id. He states with emphasis that “Foutz wasat

fault” and “drove safely.”ld. at 15 (emphasis in original).
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Plaintiff never explains why, if these adsions are true, he sued Foutz for causing

the accident. He concedes that he had id eim against her.Plaintiff presumably

views his sole responsibility fdhe accident as irrelevant now that he has trained his

on Defendant and its alleged ingnce bad faith toward Foutz. But the Court cannot ;Talp
r

observing that the purpose of Arizona'’s insweclaim assignment law is, at least in p
to make whole an underlying meritorious pl#f who was denied recovery because tl
underlying defendant couldot pay a judgment and her insurer wrongfully deni
coverage. It assuredly is not to permit a plaintiff who has no valid claim to file a |aV
and create an insurance coverage dispute fsmeh he might profit. In light of the
concessions Plaintiff makes in his summary judgt brief, the Court views this case as
misuse of Arizona law. The Court nond#ss will address the sumary judgment motion
without regard to the admitted lackrogrit in Plaintiff’'s underlying claim.
1. Summary Judgment Standard.

Summary judgment is appropriate if the evidence, viewed irgtitanost favorable
to the nonmoving party, showso genuine dispute as to amaterial fact and the movan

is entitled to judgmerds a matter of law.” Fed. R.\CiP. 56(a). Summary judgment i
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also appropriate against a party who “failstake a showing suffient to establish the
existence of an element essential to thatyfsadase, and on which that party will bear th
burden of proof at trial.’Celotex Corp. v. Catrett 77 U.S. 317, 322 (1986). Only dispute
over facts that might affect the outcome of the suit will preclude summary judgment
the disputed evidence msiube “such that a reasonable jury could return a verdict for
nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

[I1. Discussion.

A. Breach of Contract.

To succeed on a breach of contract claanplaintiff must provehat a contract
existed, defendant breached the contraictl the breach resulted in damagésomas v.
Montelucia Villas, LLC302 P.3d 617, 621 (Ariz. 2013). party breaches a contract whe
it “fail[s], without legal excuseto perform any promise whidbrms the whole or part of
a contract.”Snow v. W. Sav. & Loan AssT80 P.2d 204, 210 (Ariz. 1986).

1. Permission.

The Policy defines an “insured” todlude anyone using a covered AAA-owng
vehicle with AAA’s “permission.” Doc. 52 8t 64. Defendant asseithat Foutz did not
have permission to drive her AAA vehicle whiletoxicated. Doc. 49 at5. Plaintiff
provides no evidence that Fautad such express permission (Doc. 52 at {1 43-46), bt
argues that whether Foutz had implied perrais$s an issue of disputed fact precludin
summary judgment (&c. 51 at 14).

Implied permission is “showhy the practice of the parties over a period of tif
preceding the day upon vweh the insured vehicle was being used.Universal
Underwriters Ins. Co. v. State Auto. & Cas. Underwritd&3 P.2d 495, 497 (Ariz. 1972)
see also Stonington Ins. Co. v. McWilliams. 1 CA-CV 09-02352010 WL 2677119, at
*2 (Ariz. Ct. App. July 6, 2010). Implied perssion also exists the driver “reasonably
believed” she was using the vehicle accordmthe permission granted by its owner.

Foutz admitted that she dvano formal permission tarive while intoxicated.

Docs. 49 at 6; 52 at  43AA’s Human Resources Manag&eorge McNeely, confirmed
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that: (1) AAA disciplined Fout after the accident becauke company “needed to respond
to the violation of [its] polig” (Doc. 50 at  24), (2) AAA did not allow employees to driye
its vehicles while intoxicated (Doc. 50 at3&F33), (3) McNeely did ndknow of any other
AAA employee who drove their AAA vehicle whilatoxicated (Doc. 50 at § 36), and (4)
neither Foutz nor her supervisor indicatealtz had express permission to drive while
intoxicated. Doc. 50 at § 37.

Plaintiff cites the following disputed d¢& in support of his implied permissio

—

argument: (1) Foutz saw AAA employeesnsuame alcohol and drive their company
vehicles (d. at 1 41-46), (2) Defendant’s coverageinsel admitted in deposition that gn
employee could still be a permissive user af/drat driver was intoxicated, and (3) AAA’S

Agreement did not expressly prohibit empmeyg from driving after consuming alcohol

(id. at T 43see alsdoc. 51 at 14-15). But there is a difference between not prohibiting
a practice and impliedly permitting it. A®ted, implied permission is shown by “the

practice of the parties over a period of dimpreceding the day upon which the insured

11%

vehicle was being used.Universal Underwriters493 P.2d at 497The fact that Foutz

saw some employees drink and then drdaes not show thaBAAA consented to

intoxicated driving of its velasies. And coverage counsel’s deposition statement doeg not

say anything about whether AAA impliedly consmhto drunk driving. As Plaintiff also
concedes, McNeely stated that Foutz wesonly AAA employee who drove her vehicl
while intoxicated.SeeDoc. 52 at  36.

D

It is also undisputed that AAA’s Agreement requires employee drivers to abide by

all laws, which include lawagainst driving under the influence. Doc. 52 at § #8aintiff

cites no evidence that Fouasonably believed the Agreent nonetheless permitted heg

-

to drive while intoxicated. Doc. 52 at § 4%he Court concludes that Plaintiff has failed

! Plaintiff also cites muclevidence that Foutz was alled to use her vehicle for
personal use, but this evidence does notemsdwhether she could drive the company car
while intoxicated. o _ o _

~ 2Under A.R.S. 8 28-1382(A), it is deemextreme intoxication for a person to driv,
with a blood-alcohol concentration of 0.15gveater. The parties dispute whether Foutz’s
blood alcohol level was 0.15 or 0.202, but ttispute is not material because both levels
constitute extreme DUI. Dob0 at 1 4; Doc. 52 at 1 10.

D
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to produce evidence sufficieribr a reasonable jury to find that Foutz had implig
permission to drive her AAA-ownedehicle while intoxicated. SeeCelotex 477 U.S.
at 322;:Anderson477 U.S. at 248.
2. Mandatory-Minimum Coverage under A.R.S. § 28-4009(A)(2).
Plaintiff asserts that Foutz is “insurediider the omnibus clause of Arizona lav
Doc. 51 at 15-16. Read intbe terms of every Arizonasarance contract, the omnibu

clause provides that “[a]n owner’s motor vehitability policy shall .. . insure the person

named in the policy as the insured and anyrgikeson, as insured, using the motor vehi¢

or motor vehicles with theexpress or implied permissioaf the named insured.”
A.R.S. § 28-4009(A)(2) (emphasis added)ames v. Aetna Life & Cas.546
P.2d 1146, 1148 (Ariz. Ct. Apfa976). In other words, corege under the omnibus claus
requires permissive use.

Arizona follows the minor deviation rul® determine whether a deviation fror
permissive use precludes cowggaunder the omnibus claus@éames 546 P.2d at 1146.

Under this rule, a bailee is covered if her “issrot a gross, substantial or major violatio

even though it may have amounted to a dend from the purpose of permissible use.

Id. at 1148. A deviation is material only @m it is substantial “in terms of duration

distance, time, or purposeld.

od

e

o}

-

14

Plaintiff argues that Foutz’s short, safe trip to a local grocery store is a ninot

deviation from permissible personae. Doc. 51 5. In support, heites evidence that
(1) Foutz witnessed other coworkersivdr company vehicles after drinking
(Doc. 52 at 11 41-46), (2) AAA’s policy neveaid an employee calihot drive a company
vehicle after drinkindid. at § 43), (3) no on®ld Foutz she was nallowed to drive her
company vehicle while intoxicatddl.), (4) Foutz was not at féuor the accident, and (5)
the accident could not havedn avoided even if Foutz waober (Doc. 51 at 15).

The Court disagrees. That other A&fployees drove their AAA vehicles afte
consuming alcohol is insufficierio show they werelriving while intoxicated, or that

drunk driving of any duration is a mere mirdmviation from permissible use. And evsg
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assuming Foutz had permissionrtm personal errands usihgr company vehicle, it is
undisputed that she was boundAAA’s Agreemento abide by statiw, which includes
a prohibition on driving while intoxicated. Doc. 52-4 at@e alscA.R.S. § 28-1382(A).
These facts are insufficientrf@a reasonable jury to cdnde Foutz's deviation from
permissible use was minor.

Plaintiff also citesReisch v. M&D Terminals, Incd80 Ariz. 356, 365 (Ariz. Ct.

App. 1994), to argue that failure to abidby company policy is a minor deviatior).

Doc. 51 at 15. In that casthe court held that a driverigolation of his employer’s “no
passenger rule” was a minor deviationnfirthe purpose of permissible uskel. But the

Reischholding was limited to the “no passengdertuand did not anounce a general rule

that deviations from company policies are miniok. (“Most cases which have considergd

the question hold that a violation of the passenger rulwill not vitiate coverage . . . The

insurer has not cited a single decision holdimgt a violation of the no passenger ru

vitiates coverage.”) (emphasis added). MoreoRerschdid not involve an insured’s use

that violated terms of the compapwlicy, as well as Arizona law.

Plaintiff has failed to mduce sufficient evidere for a reasonable jury to conclude

that Foutz qualified as an “insured” undke Policy and was entitleto coverage under

the omnibus clauseSeeCelotex 477 U.S. at 322Anderson477 U.S. at 248. The Court

accordingly will grant summary judgment in favor of Defendant on Plaintiff's breac
contract claim.
B. Bad Faith.

Arizona law “implies a covenant ofjood faith and fair dealing in every

contract.” Rawlings v. Apodaca’26 P.2d 565, 569 (Ariz. 168 The covenant requires

“that neither party will act to ipair the right of the other t@ceive the benefits which flow
from their . . . contractual relationship.ld. An insurer acts in bad faith where
“intentionally denies, fails to processpmay a claim without a reasonable basiBrieto v.
Paul Revere Life Ins. Cd354 F.3d 1005, 1009 (9th Cir. 2004) (quothple v. Nat'l Am.
Life Ins. Co, 624 P.2d 866, 868 (Ariz. 1981)). “Btow a claim for bad faith, a plaintifi
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must show the absence of a reasonablesldasidenying benefits of the policy and the

defendant’s knowledge or reckless disregartheflack of a reasonable basis for denying

the claim.” Noble 624 P.2d at 868.
Plaintiff argues that Defendant actedbiad faith when it denied Foutz coverag
Doc. 51 at 14. But “a bad faith claim baseteloon a carrier’s denial of coverage will

fail on the merits if a final determinah of noncoverage is ultimately madeManterola

v. Farmers Ins. Exchang&0 P.3d 639, 646 (Ariz. Ct. App. 2001) (citations omitted).

Because the Court is making a final determoratf noncoverage inihorder, this portion

of Plaintiff’'s bad faith claim fails.

Plaintiff next asserts that Defendanitdd to thoroughly investigate the crash and

determine whether Foutz had implied pernussio drive her AAA vehicle for personal

errands, which is bad faith. Doc. 51 at 14-Defendant asserts that further investigation

would not have revealed additional factevant to its ultimag conclusion on Foutz’s

coverage eligibility — that Foutz was not asured because her use was not permissib
Doc. 49 at 9-17.

The Court agrees with Defentta Failure to adequateigvestigate is material only,
when further investigation wodilhave disclosed facts relenddao whether Foutz qualified
as an insuredSee Aetna Cas. & Sur. Co. v. Supe@ourt in & for Cty. of Maricopa778
P.2d 1333, 1336 (AriLt. App. 1989) (“Although an surer’s subjective bad faith may bg

inferred from a flawed investigation, an inper investigation, standing alone, is notja

sufficient cause for recovery the insurer in fact had an objectively reasonable basis
deny the claim.”) (quotin@ace v. Ins. Co. of N. An838 F.2d 572, 584 (1st Cir. 1988)).
As discussed above, Plaintiff has failed tegent any additional faacshowing that Foutz
had implied permission to drive tkempany vehicle while drunk.

Additionally, Plaintiff doesnot dispute thaDefendant inquiredf AAA’s Human
Resources Manager, George MelNe who confirmed that (1) AAA did not have a policy
that allowed employees to drive AAA vehiclesile intoxicated (Doc. 50 at 1 32-33),

(2) he was unaware of any other instaimcevhich a AAA employee used a AAA vehiclg

D
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while intoxicated id.), (3) he did not know of any le¢ér employees who used a AA/
vehicle after drinking since he began working for AA& @t 1 36), and (4) neither Fout
nor her supervisor indicated that Foutzd permission to drivéaer AAA vehicle while
intoxicated {d. at § 37). The assertion that Fosaw other AAA employees drive afte
consuming alcohol is insufficient for a reasdeajoiry to conclude that such employesd
were intoxicated or were iging while intoxicated witPAAA’s implied permission.

The Court has considered the expetut&al declaration submitted by Plaintif]
(Doc. 52-12), and finds that it does not creatguestion of fact on the issue of bad fait
Much of the declaration contains legal cosahms, which are not appropriate for expe
opinion. See United States v. Schdlé6 F.3d 964, 973 (9th ICi1999) (holding a legal
conclusion is inappropriafer expert testimony).

Further, expert testimony does not poeld summary judgmenthen it is not
supported by the record.Reynolds v. Cnty. of San Dieg84 F.3d 1162, 1169
(9th Cir. 1996) (overruled oother grounds). Plaintiff's>gert argues that Defendan

failed to investigate key issues including pesion, the events sutrnding the accident,

and whether company officers saw or kneeirtlemployees drove company vehicles after

consuming alcoholld. These arguments are not suppbtig the record. Plaintiff does

not dispute that Defendantlimved up with McNeely on # permission issue, and tha

McNeely confirmed Foutz had no permissiordtive while intoxicated. Doc. 50 at § 37.

McNeely also confirmed that he did natow of any other emplees who used AAA
vehicles after drinkingld. at 32-36. The conchory opinions of Plaitiff's rebuttal expert
are not supported by the record.
In short, Plaintiff has failed to presesfficient evidence fnm which a reasonablée
jury could find that Defendant acted in baiftfdy failing to inveigate Foutz's coverage.
IT ISORDERED:

1. Defendant’s motion for sumary judgment (Doc. 49) g anted.

_ 3 Plaintiff asserts that Defendant fail¢al grive equal consideration to Foutz’
interests, but only in the cantt of the alleged failure to westigate. Plaintiff does not
separately develop an equal considien argument. Doc. 51 at 14.
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2. The Clerk is directed to enter judgnt in Defendant’s favor and terminate

this case.
Dated this 23rd day of April, 2019.

Dol & Courpee

David G. Campbell

Senior United States District Judge
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