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6 IN THE UNITED STATESDISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 Mary Chesie, No. CV-17-04034-PHX-DWL
10 Plaintiff, ORDER
11 w.
12|  On Q Financial Incorporated,
13 Defendan
14
15 INTRODUCTION
16 Mary Chesiet worked for On Q Financial borporated (“On Q") in an
17|l administrative capacity. One of her supengswas Thomas Middletomho served as On
18|l Q’s Vice President of Business Developmedth March 20, 201 Chesier and Middleton
19| were engaged in a work-related discussau@r an instant messaging app when the
20| discussion veered off in a sexual directiofhis detour was unexpected—they had rjot
21|l engaged in any prior discussianfsa sexual nature. Over the course of three hours (Wwith
22|l some breaks), both sent sexually explicit messdg each other, with Middleton asking
23|l questions about Chesier’s underwear, bothigsmdiscussing Middleton’s “dominance” in
24| the bedroom, Chesier providing her measurdémemnd Middleton stating he wanted to
25| engage in sexual conduct with Chesier.
26 Although the text messages, when read in isolation tgezenpression that Chesier
27\ The parties refer to Plaintiff as Cheés in much of their summary judgment
28| briefing, but the Court will refer to her as €&her—the name used in her complaint and|in
the caption of this case—in this order.
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was enjoying the exchange, Chesier contes#swas actually shaking and crying during

the episode and participatedybecause she wanted to appe her boss. The very next

morning, Chesier sent a distraught emaikhtecoworker seekingsaistance. The emai
culminated in a meeting later that day betw Chesier and a member of On Q’s Hum
Resources department. On Q ppiinfired Middleton.

In this lawsuit, Chesier asserts a clagainst On Q underifle VIl of the Civil

Rights Act of 1964, alleginghe was subjected to a hosierking environment. Now

pending before the Court ©n Q’s motion forsummary judgment, which argues that

Chesier hasn’t satisfied two elements of pgma faciecase and that it has separately

[an

established a “reasonable care” affirmative dege (Doc. 61.) Chesier disagrees and has

filed her own motion for partial summarydgment, arguing that the “reasonable car
affirmative defense is inappable in cases (such as tluse) involving “sudden sexua
harassment.” (Doc. 59.)

For the following reasons, the Court gia®n Q’s motion and denies Chesier

motion as moot. Although the Court disagr@gth On Q’s contention that Middleton’s

conduct was not “unwelcome” as a mattelast—a rational jury could easily find that

Chesier was mortified and that the powdfedential between her and Middleton explair]
why she adopted a playful todaring the exchange—the Coagdrees with On Q that the
conduct was not “sufficiently severe or pervasito trigger liabilityunder Title VII. This

case involves in single instance in which a supervisor sent improper message
subordinate. There was no physical contadthough it is possible for a single inciden

of harassment to create liability, the Ninth Circuit has emphasized that the single in
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must involve an “extremely severe” formlmrassment and has identified rapes and other

violent physical assaults as the only types of conduct that mightyquéhe conduct at
iIssue here—a single string of sexually-cleargnessages, divorced from any physic

contact—is simply not enough.
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BACKGROUND
The following facts are undisputed:

Chesier was hired by On Q on OctobeRB816. She received On Q’s employsd

handbook on November 2, 2016 and hadtedae access to the handbook during her

period of employment. This handboolclided On Q’s anti-harassment policy, whig
provided that employees whfeel they have beenulsiected to harassment shoul
immediately report their concerns to thaipsrvisor, Human Resources, or a member
senior management.

Chesier and Middleton engaged in anwersation over a wk instant message
system on March 20, 2017. This conversatiocurred over the course of three hours w
some breaks. Both parties sent sexuallyliexpnessages. Examples of these messa

include: Middleton asking Chesier about her underwear and her describing 1

Middleton asking to see Chesgeunderwear and Chesier ppsiding maybe at a later date;

both parties discussing Middleton’s “domirai in the bedroom; Chesier providing he
measurements, including height, weight, areldize, to Middleton; Middleton stating h
wanted to see Chesier’s breasts and su¢kem; and Middleton stimg multiple times he
wanted to make Chesier “wet.” Chesigeclined Middleton’s requests to see h

LR 1%

underwear, “send [him] pics,” “see [her breasisfl suck on them and bite them,” and “I
him feel.”

That same day, Middleton sent Chesiairagle text message saying he wanted
“feel [her] and suck ofher] tits,” “feel [her] and then &e [his] fingers,’and “make [her]
put [her] wet fingers in [his] mouth.” Sheddnot respond to the content of that messa
stating instead: “Totally randothought/question. You payrfgour daughters cell right?
As the person who’'s name it’'s dibne under etc. are you able to get into her texts and
them or anything? Like from the carriers web sight?”

During the instant messageclange, Chesier described the conversation as ha
“a decent ebb and flow” and “sontiefor tat.” She ado told Middleton he could “ask al

[he] want[ed].” Several times she exmed gratitude for hisompliments and when
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Middleton stated, “thanks for @ying along a little,” she replig “[y]Jou’re welcome lol.”

—+

She closed the exchangg noting she was “happy to heknd that the day had been “ng
too shabby for a [M]onday.”

Chesier testified in her deposition tihiddleton’s comments were unwelcome and
that she was not a “willing partgant” in the convesation. When asked about the “decent
ebb and flow” statement, she claimed: “Inthit more just says the conversation seemg to
be going back and forth, but it speaks nothinthewillingness of eitér participant.” She
also contended: “He had askedhis was one-sided, and | was grasping for an answer [that
would again keep him appeased{ bdidn’t want to actually sayYes, this is fine by me,

because it truly wasn’'t.”” And when askedtlie conversation was “fine” with her, sh

%

stated: “I think it reflects somebody who is\#iof deflecting and not wanting to answer
that question.” Additionally, when asked abber message, “You can ask all you want,
she testified that she was “[t]rying to keleipn appeased and happyst get through the
day. | was trying to not give him any indiaatithat | could be trouble for him.” Finally
she stated that she did nospend to the content of Middtat’s text message because she
was “hoping to delay and deteim and distract him once again, rather than responding to
the extremely vulgar text message.”

Chesier also testified in her deposition thathis conversatn was happening, she
was upset and crying at her desk. She furtbstified that she sponded to Middleton
“out of fear” and that she “wdsggitimately afraid of him ihe were to get the vibe that
[she] . . . could potentially threaten his jobcause problems for him there.” She stated:
“[A]t that time | was legitimagly sitting at my desk in tegrand | was shaking and | was
just worried about trying to géhrough this day safely $@ould get home and break dowp
and figure out what to do.”

Chesier admits there was never any elteme or unwanted physical touching
between her and Middleton. She testifteding her deposition that she and Middletgn
had established that ahyig physical was “absolely off the table.”

Chesier first complained of the incidenethext morning wheshe sent an email,
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from her phone, to a co-workeamed Erin Dueck (“Dueck”)This was the first time she
complained to anyone tiarassment at On Q.

Dueck met with Chesier a few hours latevin Grindle (“Grindle”), On Q’s Vice
President of Human Resources at the tim& @ined the conversan. When Chesier
showed Grindle the transcript of the message noted there was “some very concerni
material in there.”

After speaking with Dueck and Grindle, Clezsvas allowed to go home, with pay
while On Q initiated an internahvestigation. This invegation concluded on March 23
2017, at which time On Q fired Middleton.

Chesier voluntarily resigned on March 2817—the day after Middleton was fired.

She testified that she wantéal resign because she belidvihat other team member
continued to owe loyalties ward Middleton and becauste believed Middleton ang
another On Q employee may have had an inemaationship. She Hanot been fired or
reassigned or refused a promotion.

LEGAL STANDARD

A party moving for summary judgment “beaing initial responsibility of informing

the district court of the basis for its motiongdadentifying those portions of ‘the pleading$

depositions, answers to interrogatories, and sslions on file, together with the affidavits
if any,” which it believes demonstrate the alzsenf a genuine issue of material fact
Celotex Corp. v. Catretid77 U.S. 317, 323 (1986). rn‘lorder to carry its burden of

ng

D

production, the moving party must eitheog@uce evidence negating an essential element

of the nonmoving party’s claim or defensesbhow that the nonmawg party does not have
enough evidence of an essentialneént to carry its ultimate bumdef persuasion at trial.”
Nissan Fire & Marine Is. Co. v. Fritz Cos210 F.3d 1099, 1102 (9@ir. 2000). “If. ..
[the] moving party carries itsurden of production, the nmoving party must produce
evidence to support its claim or defenstd’ at 1103.

“Summary judgment is appropriate whithere is no genuine dispute as to ar

material fact and the movant is entittequdgment as a matter of law.Rookaird v. BNSF

1y
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Ry. Co, 908 F.3d 451459 (9th Cir. 2018) (quoting FeR. Civ. P. 56(a)). “A genuine
dispute of material fact exists if ‘theressfficient evidence favoring the nonmoving par
for a jury to return a wdict for that party.”United States v. JP Morgan Chase Balf
Account No. Ending 8215 Mame of Ladislao V. S@aniego, VL: $446,377.3835 F.3d
1159, 1162 (9th Cir. 2016) (quotikgnderson v. Liberty Lobby, IncA77 U.S. 242, 249-
50 (1986)). The court “must view the evidenin the light most favorable to thg
nonmoving party and draw all reasonable nefiee in the nonmoving party’s favor.
Rookaird 908 F.3d at 459. Summary judgmentliso appropriate against a party wh
“fails to make a showing sufficient to establible existence of an elemnt essential to that
party’s case, and on whichathparty will bear the busth of proof at trial.” Celotex 477
U.S. at 322.
ANALYSIS

A.  Title Vil

“Title VII of the Civil Rights Act of 1964 makes it ‘an unlawful employmen
practice for an employer . . . to discriminagainst any individual with respect to hi
compensation, terms, condii® or privileges of empyment, because of sucl
individual’s race, color, religion, sex, or national origin.NMeritor Sav. Bank, FSB v.
Vinson 477 U.S. 57, 631086) (quoting 42 U.S.C. § 2000€a(1)). A Title VII claim for
discrimination based on sex is recognized‘fbe creation of a hostile work environmer
that ‘is sufficiently severe or pervasiv® alter the conditions of the victim’s
employment.” Fuller v. Idaho Dep’t of Cort. 865 F.3d 1154, 1161 (9th Cir. 20171
(quotingHarris v. Forklift Sys., Ing.510 U.S. 17, 21 (1993)YAn employer is vicariously
liable for a hostile work environment created by a supervisétéynaga v. Roseburg
Forest Prods.847 F.3d 678, 689 (9th Cir. 2017).

“A hostile work environment occurs when an employee 1) was subjected to v
or physical conduct of a sexual nature, 2 ttonduct was unwelcome, and 3) this condl
was sufficiently severe or pervasive to alter the conditiotiseofictim’s employment and

create an abusive working environmentuller, 865 F.3d at 1161 (internal quotatio
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marks and citations omitted).

Where the alleged harasser is a supervisen éwa plaintiff satiies the three-part
prima facie test, the defendant employer magpnetheless avoid liability under :
“reasonable care” defens€raig v. M & O Agencies, Inc496 F.3d 1047, 1055 (9th Cir
2007). To sustain this affirative defense, the defendant employer must “show([] by
preponderance of the evideri(a) that the employer exercised reasonable care to pre
and correct promptly any sexlyaharassing behavior, and (thjat the plaintiff employee
unreasonably failed to take advantage of any preventive or corrective opportu
provided by the employer or #void harm otherwise.”1d. (quotingFaragher v. City of
Boca Raton524 U.S. 775, 807 (1998)).

On Q does not dispute Middleton’s statuhgsier's supervis@nd has conceded
the first element of thprima facietest. On Q contests only the second and third elem
of theprima facietest and asserts the “reasonataee” defense. (Doc. 61.)

B. Unwelcome

To determine whether conduct was umeehe, courts consider whether th
plaintiff “by her conduct indicated that tlaleged sexual advances were unwelcom
Meritor Sav. Bank477 U.S. at 68see also Nichols v. Azte&est. Enterprises, In256
F.3d 864, 873 (9th Cir. 2001) (“We musttelenine whether Sanchez, by his condu

indicated that the alleged harassment was ‘unwelcome.™).

On Q argues that Ches® “conduct—specifically her own sexually explicit

messages sent to Mr. Middleton—indicate she awilling participant in the inappropriats
conversation and the conduct was not unwelcbor(i@oc. 61 at 7.) O then cites some
out-of-circuit cases for the proposition thiae alleged harasser’'s conduct cannot
unwelcome where the plaintiff appears to haggvely participated in that conductld(
at 8.)

On Q, however, ignores one of the Supreme Court cases it ditester Savings
Bank—which held that the relewa question for the court isot whether the plaintiff's

“actual participation” in the conduct was “volungdr 477 U.S. at 68. Instead, the corre
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guestion is whether the plaintiff “by her conduneticated that the alleged sexual advanges

were unwelcome.”ld. A plaintiff may appear to pacipate in sexual conduct without

necessarily welcomg that conductCruz v. Centene Corp2016 WL 3906293, *2 (S.D.
Tex. 2016) (“[H]arassment may be subténd what is—on its face—consensual
voluntary may truly be coerced under all of tieumstances. Cruz’s admission that s
played along with [her supervisor'sgquests is not determinative.”).

On Q relies otWeinsheimer v. Rockwell Int'l Cor54 F. Supp. 2D (M.D. Fla.
1990),aff'd, 949 F.2d 1162 (11th Cir. 1991), inpport of its argument that Chesier’

ne

“active engagement, and at times outright@magement, demonstrates the conduict

between the two parties was not unwelcome.bq®b1 at 8.) This argument is unavailing.

In Weinsheimerthe court found the plaintiff's condt did not indicate her coworkers
sexual conduct was unwelcome because hs&tk “told sexual stories or made sexu
gestures at work,” thus “active[ly] contribur§j] to the sexually xplicit environment” of

the workplace.ld. at 1564. The court further foundaththe plaintiff had not previously

reported the alleged harassr& her supervisorsld. As noted in another case cited Ly

On Q,Perkins v. Gen. Motors Corp/09 F. Supp. 1487, 1499/.D. Mo. 1989), one factor

for a court to consider in assessing unwelcagssris “[w]lhether and, if so, when, plaintiff

reported or complained about aofythe incidents at issue.Compare Nichols256 F.3d

at 873 (“That Sanchez complathabout the frequent, degrading verbal abuse supports

conclusion that the conduaias unwelcome, as does Saer's unrebutted testimony to
that effect.”),with Loftin-Boggs v. City of Meridian, Mis633 F. Supp. 1323, 1326-2}

(S.D. Miss. 1986)aff'd sub nom. Loftin-Boggs v. Meridia®24 F.2d 971 (5th Cir. 1987

(finding that plaintiff failed teestablish conduct was unwelcomkere she “failed to relate

al

b OUI

to any of her supervisors or co-workers thlag¢ found the alleged sexual harassment tq be

embarrassing, humiliating or gerally unwelcomed”).

Here, a jury could find that Chesiengaged in conduct indicating Middleton’

advances were unwelcome. She declineddysests for physical contact and pictures,

didn’t respond to the content of his textseage, reported the conversation the very n
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morning, and cried and shook duritite entirety of the conversatiorCf. E.E.O.C. v.
Prospect Airport Servs., Inc621 F.3d 991, 998 (9th Ci2010) (finding that plaintiff
“unquestionably established a genuine issuéacf regarding whether the conduct wa
welcome” because, among otheagens, he “swore under oath that it was not,” and “
made him cry, both at thente and repeatedly in th@eposition”). Also, unlike in
Weinsheimerthere is no evidence Chesier previgwengaged in any sexual conduct ¢
conversation in the workplace, thereby enagurg a sexually explicenvironment.
On Q’s reliance oidolmes v. N. Texas Healtare Laundry Coop. Ass'1304 F.

Supp. 3d 525 (N.D. Tex. 2018), is similanrtyisplaced. There, the court rejected tk
plaintiff's argument that her “e-mail commenits|[the alleged harasgevere ‘an attempt

to appease him, to placate hito,tell him what he wanted toear’™ in part because theg
plaintiff had participated in sexual messagargl physical acts witthe alleged harasse
for a months-long period dmever reported any harassment to her emplageiat 538,
544. Those circumstances aren’t present here.

The Supreme Court has noted that “theestion whether pacular conduct was
indeed unwelcome presentdfidult problems of proof ad turns largely on credibility
determinations committed to the trier of facMeritor Sav. Bank477 U.S. a68. Given
the conflicting evidence, this @d cannot conclude, as a matter of law, that Middleto
conduct was not unwelcome.

C. “Sufficiently Severe Or Pervasive”

“[N]ot all workplace condudhat may be described astffassment’ affects a ‘term

condition, or privilege’ of employmemnwithin the meaning of Title VII.” Meritor Sav.

IZ—I |h,D§/80V. BNSF Ry. C02016 WL 492755 (DMont. 2016), andZhao v. Kaleida
ealt
distinguishable for similar reasons. Dye, where the court found the plaintiff “welcome

and actively pursued” the alledydarasser, the plaintiff concedl the sexual interactions

were consensual, acknowledged she was interested in the alleged harasser when t
engaged in sexual activities, athed she was using the allegegiasser as much as he wx
using her, acknowledged she was trying to kbeepalleged harasser interested in her, 3
admitted she had sex with the alleged harassen after she was terminated by tf
employer. InShan Zhapthe plaintiff engag?ed in a yesalong sexual relationship with 3
co-worker and never complained abauintil the co-worker reported it.

-9-
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Bank 477 U.S. at 67. “For sexual hasanent to be actionable, it mustdodficiently severe
or pervasive'to alter the conditions of [the win’s] employment and create an abusiy
working environment.”” Id. (citation omitted) (emphasis added).

“A working environment is abusive if ‘hostile conduct pollutes the victim
workplace, making it more difficufor her to do her job, to k& pride in her work, and to
desire to stay on in her position.Davis v. Team Elec. C&20 F.3d 1080, 1095 (9th Cir
2008) (citation omitted):[W]hether an environment ishostile’ or ‘abusive’ can be
determined only by looking at all the circatances,” which “may include the frequeng
of the discriminatory conduct; its severitwhether it is physically threatening o
humiliating, or a mere offensive utterancegdavhether it unreasonably interferes with &
employee’s work performance.Harris, 510 U.S. 17 at 23. Additionally, “a sexuall
objectionable environment must be both objedyivand subjectivelyfensive, one that a
reasonable person would find hostleabusive, and one that tietim in fact did perceive
to be so.” Arizona ex rel. Horne v. Geo Grp., In816 F.3d 1189, 1206 (9th Cir. 2016

(citation omitted). “The required level of sewg or seriousness ‘varies inversely with the

pervasiveness or frequency of the conduciNichols 256 F.3d at 872 (9th Cir. 2001
(citation omitted). *
extremely serious) will not amount to discrimatory changes in tHeerms and conditions
of employment.” Faragher, 524 U.S. at 788 (citation omitted).

Chesier argues, as a threshold matter,tthatcase involvemultiple incidents of
harassment because “there are eleven diffesexiial statements occurring at differe
times.” (Doc. 64 at 11.) Bwshe cannot dispute that tentbé “eleven different sexua
statements” appear in a single electronieversation that occurred during a single thre
hour period. The single explicit text messages also sent that same day. Thus, Ches

cannot establish that any harassment was “pervasi@é.Brooks v. City of San Mateo

229 F.3d 917, 92 (9th Cir. 2000) (rejecting plaintiffargument that “each of [her cof

worker’s] improper tougings constituted a separate incidentl)ttle v. Windermere
Relocation, InG.301 F.3d 958, 967 (9th Cir. 2002) (“[W]e assuanguendothat three
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rapes in the course of one night constitutessrgle’ incident [forTitle VII purposes].”).

Because this case involves only a singicident of harassment, Chesier mu
demonstrate it was “extremely severe.The “extremely severe” requirement w3
addressed iBrooks a case that “consider[ed] the legmbplications of a single, rathel
unsavory, episode of workplace sexual harassmezP9 F.3d at 921. The plaintiff in
Brookswas a telephone dispatchéd. One evening, a co-workapproached the plaintiff
in an empty room, “placed his hand on B@mach and commented on its softness &
sexiness.”ld. When the plaintiff tried to push hiaway, the coworkethen cornered her
and “forced his hand underneath and sweatd bra to fondle her bare breadd” When
the plaintiff again tried to stop the hasanent, the co-worker propositioned her a
“approached [her] as if he walifondle her breasts againld. The plaintiff then escaped
and immediately reported the incident tonagement, which took steps to fire the c
worker following an investigationld. at 921-22.

Although the Ninth Circuit deemed the-amrker’s conduct “highly reprehensible’
and found he had “clearly harad€grooks as she tried to do her job,” it affirmed the distr|
court’s grant of summary judgmein the employer’s favor because the harassment dif
satisfy the “sufficiently severer pervasive” requirementld. at 927. In reaching this
conclusion, the court declingd resolve “whether a singlastance of sexual harassme;
can ever be sufficient to establish a hostileknenvironment” but n&d that, “[i]f a single
incident can ever suffice... the incident must bextremely severé Id. at 925-26
(emphasis added). The court concludezl iarassment endured by Brooks didn’t mg
this standard because she “dat allege that she soughtrequired hospitalization; indeed
she did not suffer any physicinjuries at all.” Id. at 926. Finally, the court identified twqg
examples of the sort of single-incident condihett might qualify as “extremely severe.
First, the court cited, withpproval, an out-of-circuit casm which “a single incident was
held to be sufficient” becausie plaintiff had been slappdokaten, hit in the head with &
radio, choked with a phone cordpeal, and held captive overnightd. at 926. Second,

3 Al-Dabbagh v. Greenpeace, In873 F. Supp. 1108N.D. Ill. 1994).
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the court stated, in a footnote, that “as# assault by a supervisor, even on a sin
occasion, may well be sufficiently severdd. at 927 n.9.

Two years later, ilVindermerethe Ninth Circuit again considered whether a sing
incident of harassment was enough to crdatglity under Title MI. The plaintiff in
Windermerewas drugged by a client during a neaelated dinner, kidnapped, and the
raped three times over the course of the eweniB01l F.3d at 964.The Ninth Circuit

concluded the harassment enduby the plaintiff met the “dremely severe” standarg

yle

jle

n

because “[r]ape is unquestionably among thetreevere forms of sexual harassment” and

emphasized that the challenged conductdstoocontrast to the circumstancesBrboks”
which involved only a “sin@ instance of fondling.’ld. at 967. The court also cited, witl
approval, two cases from other circuits which a single incident involving 4
physical/sexual assault was deemed sufficiently severe to trigger liahility.

The Court finds it notable that, althou@nooksandWindermereidentified five

different sets of facts under which a plaintrfight be able to prevail on a hostile working

environment claim premised on a single incidarttarassment, all five of those examplé
involved the plaintiff being dlently raped or enduring sonsgmilar form of physical
assault. Indeed, evehe facts at issue iBrooks which were deemed insufficient as
matter of law, involved unwelcome physi¢aliching (which resulted in the co-worke
being prosecuted and sent to jail). Thisegan contrast, does not involve any physiq

conduct or even a threat of the samehe€ier and Middleton had agreed in th

conversation there would b physical touching and Ches does not argue she felt

physically threatened.
In this respect, thisase is similar t&axton v. Am. Tel. & Tel. Cd.0 F.3d 526 (7th
Cir. 1993), which the Ninth @uit cited approvingly iBBrooks® Saxton was an engineg

4 TheWindermerecourt characterized the first ca3®mka v. Seiler Corp66 F.3d
1295 (2d Cir. 1995), as holding that “evenragé incident of sexual assault” may suffics
and characterized the second c&eess v. Bethlehem Steel Cof84.3 F.2d 463, 464 (7th
Cir. 1990), as “holding that a single incidamhere supervisor picked up plaintiff an
forced her face againstshcrotch” may suffice.

5 Brooks 229 F.3d at 927.
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who worked for AT&T. Onone occasion in April 198&)er supervisor unexpectedly
“placed his hand on Saxton’s leg above khee several times and once rubbed his h3
along her upper thigh.1d. at 528. Although Saxton rewed his hand and told him tg
stop, he later pulled her into a doorway &issed her for a few seconds, prompting her
again push him awayld. Three weeks lateduring a work-related hch, the supervisor
“suddenly ‘lurched’ at her firm behind some bushes,” lshe rebuffed the advancéd.
During the ensuring htile work environment lawsuit, ghdistrict court granted AT&T'’s
motion for summary judgment and the Seveifcuit affirmed, holding that “[a]lthough
[the supervisor’'s] conduct was undoubtedlyppipriate, it was not ssevere or pervasive
as to create an objectively $tde work environment.”ld. at 534. Middleton’s conduct
here was, by any objective maas, even less sexe than the supervisor's conduct i
Saxtor—there was no physical contact whatsoe@hesier never told him his advancg
were unwelcome, and the harassment veediced to a singléhree-hour exchangeCt.
Manzo v. Laborers Int’'l Union of N. Am., Local 82908 WL 686262, *3D. Nev. 2008),
aff'd sub nom. Manzo v. Laters Int'l Union Of N. Am.348 F. App’x 264{9th Cir. 2009)
(“[Supervisor’'s] comment to Plaintiff abo{toworker] ‘coming in his pants’ was highly
offensive, but this single incident thastad perhaps only minigeannot be considere(
severe or pervasive enough to createstile working Bvironment.”).

D. “Reasonable Care” Defense

Because Chesier fails to s&fishe third element of thprima facietest, the Court
need not determine wheth®n Q can sustain the “reasol@bare” affirmative defense.
Accordingly,I T ISORDERED THAT:
1. On Q’s motion for summary judgment (Doc. 61yignted;
2. Chesier’s motion for partial suamary judgment (Doc. 59) genied as moot; and
3. The Clerk of Court shall enter judgnteaccordingly and terminate this case.
Dated this 18th day of April, 2019.

| R
Dominic W. Lanza
United States District Judge
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