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A v. Wyo Tech Investment Group LLC et al Doc. 1
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Wells Fargo Bank NA, No. CV-17-04140-PHX-DWL
Plaintiff, ORDER

V.

Wyo Tech Investmer®roup LLC, et al.,

Defendants.

INTRODUCTION
Pending before the Cowate (1) Wyo Tech Investme@roup LLC's (“Wyo Tech”)
“Motion To Dismiss/Motion Fodudgment On The Pleading®oc. 95); (2) Wyo Tech’s
“Emergency Motion ToEnjoin CWT Parties From ttempts To Utilize New York

Restraining Notices To Restrain Funds Kidndebtors And Nondebtor Assets Locate

Outside Of New York And Motim To Amend Complaint” (Doc. 98); and (3) a discove

dispute concerning a subpoena issued by G¥dmada Il Limited Partnership, Resour¢

Recovery Corporation, and Jean Noeltinglémively, the “Judgment Creditors”) on thirg
party Wilenchik & Bartness, P.C. (“Wilehik”), counsel for Wyo Tech (Doc. 101).

The Court held a telephonic hearing oe thscovery dispute on February 27, 20]
(Doc. 103) and then requested supplemdariafing on three issues (Doc. 109), which th
parties have provided (Doc%13, 114). Afterward, on Ap 8, 2019, the Court held
another round of oral argument.

As explained below, the Court has novacleed conclusions as to the three leg
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iIssues addressed in the supplemental brieffBgecifically, the Court concludes that (1
the Judgment Creditorsomplied with New York law whethey issued the restraining
notice to Wells Fargo, (2) thealidity of the restraining nate is irrelevant now that the
restrained funds have beererpleaded, and (3) the Judgm Creditors are entitled tc

conduct discovery in this infeleader action. Based on teesonclusions, the Court will

deny Wyo Tech’s two pending motions aadder Wilenchik and Beus Gilbert PLLQ

(“Beus Gilbert”) to complywith the subpoenas.

BACKGROUND

l. The Judgment Creditors Obtain A $illion Judgment Against Danzik, Then
Utilize A "Restraining Notice” Td-reeze Wyo Tech’s Bank Account

In 2016, the Judgment Creditors obtaiaedl7,033,491.13 judgment against Denr|
Danzik and one of Danzik’'s companies, RDechnologies Corporation (collectively
“Judgment Debtors”), in New Yorgtate court. During thétigation, the New York court
also held Danzik in civil and criminal contemconcluding that Datizis the “epitome of

a recalcitrant, contemptuous, and incorrigiltigant” who “lie[d],” “deliberately did not
disclose” relevant records, “coerced” atmweiss into “submitting fae affidavits,” and

“perjured himself before a Canadian bankeypcourt.” (Doc. 898 at 9-10, 12, 13.)

In October 2017, the Judgment Creditatorneys attempted to collect on the

outstanding judgment by freezingparticular bank account ¥ells Fargo bank. Notably,
this account wasn't held in the name of eitbethe Judgment Debtors—it was held in th
name of Wyo Tech, an LLC day business in Arizona.

To freeze this bank accouthie Judgment Creditors’ attorneys utilized a procedy
tool known as a “restraining notice,” which is governedégtion 5222 othe New York
Civil Practice Law and Rules (“CPLR”). Thatsite provides, in rel@nt part, that “[a]

N

S

e

ral

restraining notice may be issued by . . . the attorney for the judgment creditor as officer

the court” and that it is permissible to sewv restraining notice f1on a person other thar
the judgment debtor or obligor” so long asigsling attorney “hasated in the notice that
. . . the judgment debtor or obligor has arefiast in specified property in the possessi
or custody of thgerson served.ld. 8 5222(a), (b). In other wds, CPLR § 5222 allows
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a judgment creditor to freeze a bank accdweitl by a third party based solely on an
assertion by the judgment creditoagorney that the judgmedebtor holds an interest i
the account—there is no requirement that titgment creditor establish this interest tg a
judge before the restrang notice may issueSee generally Global Tech., Inc. v. Royal
Bank of Canada2012 WL 89823, *12 n.9 (N.Y. Sup..G2012) (“[A] party that seeks a
restraining notice need only engage an attqriad\o is authorized to issue a restraining
notice as an officer of the cdaurThe Court has no involvemewith the issue of whether
service of the restraining tice upon the garnishee comfmwith due process until the
garnishee challenges the restmagnnotice, or until the judgmewliebtor seeks an order of
contempt or a money judwent against the garnishee.”) (citation omitteduz v. TD
Bank, N.A. 2 N.E.3d 221, 230 (N.Y. 2013) (“V¢nh a judgment creditor has properly
imposed a restraint on a bank account, the&kbdas no choice but to freeze the assets.

Whether issued by a court or attorney acting as an officef the court, a restraining

) (quoting

m

notice is an injunction and ‘dbedience is punishable as a contempt of court.
CPLR § 5222(a)).
After being served with the restramgi notice, Wells Fargo froze Wyo Tech’

[72)

account, which held $54832.55. WheWyo Tech learned itscaount had been frozen
it immediately complained to é¢ndJudgment Creditors and to Wgd-argo, disputed whethe
the Judgment Debtors held any interest in the account, and threatened to sue. In rgspo

Wells Fargo filed an interpleadaction in this Court.

. The Arguments And Rulings Concernid¢hether The Judgment Creditors Shoujd
Be Allowed To Conduct Discovellin The Interfeader Action

At the outset of this case, the Judgm@rgditors and Wyo Tech presented sharply

different views about how the litigation shouldbpeed. In the ptes’ initial Rule 26(f)

1%
o

report, which was filed in July 2018, the Judnt Creditors argued they should be allow

to conduct “discovery . . . etermine who has an interesthe funds at issue, who own

U)

Wyo Tech, how Wyo Tech gets itsoney, why it paid hundread thousands of dollars to
Danzik’s company, wife, daughter, and dem why Danzik’'s wie and daughter had

control of Wyo Tech’s fundgnd why Wyo Tech has paid theumsls of dollars of Danzik’s
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legal fees, among other things(Doc. 62 at 11.) Wyo Tech, in contrast, argued that
Judgment Creditors shouldn’t be allowedctonduct any discovery and that the Col
should immediately decideh® was entitled to # interpleaded funds. (Doc. 62 at 1
["Wyo Tech . . . believes that discovery indltase should be defed until such time as
the Court rules on the motidar summary judgment Wyo Techtends to ife within 30

days after the . . . Scheduling Conference. "].)

On July 24, 2018, # Court held a Rule 16 scheduling conference. (Doc. 6

During this conference, the Court noted Wyaf's preference to pgsone discovery until

the Court had decided certain motions ludered the parties to provide propose

discovery dates in a new filing.

On August 16, 2018, Wyo Tech fileal motion entitled “Motion for Immediate
Release of Wrongly Restrained Funds.” (D@2.) In this motion, Wyo Tech arguec
among other things, that “Wylech anticipates that Judgni€reditors and their Counse
will attempt to delay a ruling on this Mot by claiming that theyeed to conduct

‘additional’ discovery. Any such requestositd be denied . . [because] Judgmenti

Creditors and their Counsel[’]s defense of tlaetions must be dormsed on the evidence

they claim to have had in their possession at the time they igsa@dongful restraining
notice . . ..” (Doc. 72 at 4 n.1, emphasis omitted.)

On August 20, 2018, the gems filed a supplemental Rule 26(f) report. (Doc. 71
It stated that the parties should have until August 9, 2019, to complete discovery ar
dispositive motions shodih’t be due until September 6, 2019d. @t 2-3.)

On August 27, 2018, the Cdussued its Rule 16 scheduling order. (Doc. 79.)
it, the Court approved the approach set fortthe parties’ supplemental Rule 26(f) repo
adopting the parties’ proposed datelsl. &t 2-4.)

On October 9, 2018, the Judgment Creadithled an opposition to Wyo Tech’s
motion for immediate release of fundéDoc. 88.) Among other things, the Judgme
Creditors argued that (1) thewre entitled to take discoverypursuant to the Court’s

scheduling order, before the funds are summegiyased” and (2) Wyo Tech’s request f{

the
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an immediate ruling was inconsistent with “dsunsel[’'s] previous[ktipulat[ion] to an
extensive discovery schedule(Doc. 88 at 13-15 & n.3.)

On October 31, 2018, this case was sepwed to the currently-assigned judg
(Doc. 93.)

On December 19, 2018, the Cbissued an order resohg several pending matters
including Wyo Tech’s motion for immediatelease of funds. (Doc. 94.) The Cou
concluded the motion was “premature, becauseligcovery deadline is over eight mont}
away,” and thus held thdWyo Tech may refile a sumary judgment motion in
compliance with the Leal Rules after the parties hakad the opportunity to conduc
discovery.” (Doc. 94 at 12-13.)

ANALYSIS

l. Issues from Supplemental Briefs

A. Did The Judgment_C_reditors_ ComplyWith CPLR § 5222(b) When They
Issued The Restraining Notice TaNells Fargo In October 20177

According to Wyo Tech, the s&aining notice is invalithecause there is a “clear

rule of law” establishing “that a court must hgreviously determinethat an entity is the
‘alter ego’ of [a] judgment debtor prior taastraining notice being lrdly issued.” (Doc.

113 at 3.) However, Wyo Tech cites only one ca38&- Foreign Econ. Ass’n

Technostroyexport v. Int'l| Dev. & Trade Servs., Jri295 F. Supp. 2d 366 (S.D.N.Y|

2003)—in support of its position.

The Judgment Creditors, on the other hanghute that a prior finding of alter egq
status is required before a restraining noticg beissued and cite several cases in supf
of their position. (Doc. 114 at 1-5.)

In JSG a court in the Southern District of WeYork held that tird parties’ “assets
may not be restrained pursuant to 8§ 522l tineir alleged alter ego status has be
adjudicated and their liability fahe previous judgment deteimed.” 295 F. Supp. 2d at
393. The court held that New York stai@ses “support the proposition that a judgme
creditor may restrain the assets of a judgnaefitor wherever those assets may be” |

“do not support the propositiothat the assets of third parties may be restraineg
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anticipation of a finding thahbse third parties are alter egoshold assets of alleged altg
egos of the judgment debtorld. at 392-93.

The Court respectfullgisagrees with th@SCcourt’s interpretation of New York
state law. The parties have not identifemsly New York stateaurt cases in which a
restraining notice was vacated due to the aleseh@ prior judicial finding of alter ego
status, and there are multiple New York state-court casesch wburts declined to ordef
vacatur under analogous circumstances.

For example, irPlaza Hotel Assocs. v. Wellington Assocs.,, I84.Misc. 2d 777,
781 (N.Y. Sup. Ct. 1975), the court refused to vacate a restraiotinge issued on an
alleged alter ego where the plaintiff haddaaonly a “prima facie” showing that thg
judgment debtor and the third party on whibe restraining notice was issued were *
fact one and the same, with the sole diffeezbeing one of form.” The court found tha
the “plaintiff ha[d] demonstrad that the assets held by Chase Manhattan Bank arg
assets of the judgment debtsufficient to warrant the contied restraint oflisposition of
those assets pending additional enforcement proceediltysThe court did not, in other
words, vacate the restraining et simply because the third party’s alter ego status
not yet been establishedanjudicial proceeding.

Similarly, in Thompson v. Pollacie9 A.D.3d 525 (N.Y. Ap. Div. 2009), the New

York Supreme Court, Appellate Division awarned the lower court’'s vacatur of i

restraining notice. The judgment creditor Ieglied the restraing notice on the account

of a corporation in which it “believed” theidgment debtor had an interest based

evidence that the judgment debtor had “cwnid to use the corporate account to wr

=

\1"4

in
it
b the

nad

on

te

checks for his own personal expensekl” at 525-26. The court remanded to the lower

court “for a hearing to determine whether théeddant ha[d] an ‘int&st™ in the account.
Id. at 526. In other words, the court declined to order vacaturtbeeigh the alter ego
status had not yet been deteradrn a judicial proceeding.

And again, in1420 Assocs., Inc. v. Moderandfill & Recycling, a Waste Mgmt
Co, 256 A.D.2d 538, 539 (N.Y.pgp. Div. 1998), after the loweourt vacated a restraining
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notice based on a third-party corporatioargument that it was an “entity separate a

distinct from the judgment debtbthe Supreme Court, AppetaDivision reversed. The

court “remitted for a hearing to determine wieat[the individual judgment debtor] ha[d|

an ‘interest’ in the accountbecause, even though tleird-party corporation had
apparently been dissolved, the individual jordgnt debtor “continued to use the corporg
name and continued to useetlsubject account to painter alia, admitted personal
expenses.”ld.

The Court also notes that, contrary to #&Ccourt’s assertionBingham v. Zolt
231 A.D.2d 479 (N.Y. App. Div. 1996), aritRA Mgmt., Inc. v. Morrison Cohen Sing¢
& Weinstein 199 A.D.2d 179 (N.Y. App. Div. 1993), simply do not address at what t
the alter ego status of the third party musabjidicated in relation to the issuance of tl
restraining notice; they certainly do not stémcthe proposition that this adjudication mu
happen before restrang notices are issued.

Given this backdrop, the Court agrees it observation, in a recent law revie
article on this topic, that “[#fr ego cases routinely upholetrestraint of the bank accoun
merely on the allegation that the corporatg between the third pty and the judgment
debtor ought to be piercedDavid Gray CarlsorCritique of Money Judgent Part Three:
Restraining Notices/7 Alb. L. Rev. 1489, 1554 (2014Jhe Court further agrees with thg¢
article’s conclusion thalSCs contrary interpretation oNew York law appears to be
incorrect. Id. at 1553 (characterizingSCas “a feeblderie guess of New York law™.

Furthermore, the Court is persuadedthg Judgment Creditors’ argument th

“requiring a judgment creditor to get a priadjudication of alter ego liability against

! Since 2012, a handful of federal courts/e issued unpublished decisions adopti
JSCs views on this issue.Capitol Records, LLC v. Defrie014 WL 5608137, *1
(S.D.N.Y. 2014) (citing)SCfor the proposition that, becau E]Bere_ has been no finding
by this Court or any other court that IOTAtis alter ego of Defries, . . . plaintiffs hay
not established their right to serve a secosttaaing notice on Sony @eek turnover of
certain funds in 8ny’s possession”AXGINC Corp. v. Plaza Automall, Ltd2018 WL

4771886, *6 (E.D.N.Y. 2018) (citingSCfor the proposition that “a judgment creditor ma3

not restrain the bank account of a thirdtpainless and until it shows that the acc011nt

actually contains funds that belonﬂ to thégment creditor”). Those courts, however, d
not perform their own analgs of why they believediSCwas correctly decided.
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nondebtor before restraining thadndebtor’'s assets is incastent with the purpose of 8
restraining notice—which is to ‘maintain teatus quo’ while the judgment creditor seeks
turnover of the disputed fusd (Doc. 114 at 4, quotingnited States v. Ceparan®2009
WL 8690129, *3 (E.D.N.Y. 2009).) A judgemt creditor issues “a restraining notige
against a judgment debtor’s bamtcount to secure funds fotdatransfer to the judgmen
creditor through a shif's execution or turnover proceedingCruz 2 N.E.3d at 2235ee

also Interpool Ltd. v. Patterspri995 WL 105284, *1 (S.D.N.Y. 1995) (purpose of
restraining notice is “to preserve te@tus qugending further proceedings in which the
creditor’s ability to reach speaifproperty to satisfy the ggment may be determined”)
After a restraining notices issued, the issuing party sepasateay litigate, in [a turnover

proceeding], its claims that trsfiers were made without faiorsideration, that the [third

parties] are the alter egostbk various corporate respondgrdand that the corporate ve
may be pierced.”"WBP Cent. Assocs., LLC v. DeCof#® A.D.3d 693, 694 (N.Y. App.
Div. 2008). Because the restraining notice ftdeks not require turnover of the funds and
simply requires maintenance of the stafu® until a contested toover proceeding, it
would not make sense to require a concludiaeding of alter go status before the
restraining notice may issue. Moreover, CP§R222 reflects a policy judgment by the

New York legislature—which th Court is not free to send-guess—that an attorney’

UJ

status as “officer of the court” when issgia restraining notice should prevent abisave
Way Oil Co. v. 284 E. Parkway Corfd.15 Misc. 2d 141, 144 (N.Y. Civ. Ct. 1982).

Accordingly, the Court concludes that (gudicial finding of thealter ego status of

the third party is not required before a restraining notice may be issued on that third party

bank account and (b) the Judgment Credit@siance of the resiming notice to Wells

Fargo was therefore permissible.
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B. Does It Matter Whether The Restraning Notice Was Valid Under New
York Law, Given That The Funds Have Now Been Interpleaded?

In an interpleader action, the court iskad with determining the ownership of the

disputed funds.See, e.g.United California Bank v. Fade¥82 F.2d 274, 275 (9th Cir
1973) (interpleader action brought “to determine ¢enershipof funds in a savings
account”) (emphasis addedJrustees of Directors Guildbf Am.-Producer Pension
Benefits Plans v. Tis34 F.3d 415, 426 (9th Cir. 200@pinion amended on denial o
reh’g, 255 F.3d 661 (9th Cir. 200@)[B]y bringing the action, the plaintiff benefits al
parties ‘by promoting early litigation on th@wvnershipof the fund, thus preventing
dissipation.”
Capital Computer Sys., Incr55 F.2d 1253, 126@th Cir. 1985) (“The only purpose o
the interpleader actiowas to determine thewnershipof the funds . . . .”) (emphasis
added). This suggests thdyo Tech may have forfeited aability to dispute the propriety
of the restraining notice by consenting to Wélargo’s motion to terplead the funds.é.,
remove the contested funds from Wyo Ted¥ask account and platieem in the Court’s
bank account). (Doc. 13 at 3 [*'WYO TECH doe$ abject to interpleader of its funds a
a first step toward restoring itghtful access to its own funds.”].)

This conclusion is bolstered by the fact tiageneral, the proper court in which t
dispute the validity of a restrang notice is the “court out afthich the restraining notice
issued.” CSX Transportation, Inc. v. Island Rail Terminal, |/&79 F.3d 462, 471 (2d Cir
2018); see also Hillwick Inc. v. Adinced Ready Mix Supply Cqr2017 N.Y. Misc.
LEXIS 3908, *8-9 (N.Y. Sup. Ct. 2017) (“If éhrestraining notice is defective in som
way, . . . or for any other rears that undermines it, it can sacated on motion. The motior
should of course be made to the coutt@uwhich the restiaing notice issued.g., was
captioned) . . . .”[citation omitted).

Accordingly, the Court concludes that thdesssue to be resadd in this case is

the ownership of the integdded funds, not the validiof the restraining notice.

) (citation omittd and emphasis addedYLT Computer Servs. Corp. V.

f
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C. On The Merits, Are_The Judgment Creditors Limited To The
Information Known To Them At The Time They Issued The Restrainin
Notice, Or Are They Entitled To Conduct Post-Issuance Discovery To
Support Their Claim?

As an initial matter, because the issue ia #ttion is ownership of the interpleadgd
funds, not the validity of theestraining notice, there woule no reason to limit discovery
to what the Judgment Creditoknew at the time theyssed the restraining notice.

Even if the validity of theestraining notice were still &sue, however, the Court
is not persuaded that discovestyould be so limited. Wyo €k cites only the same casge
it cites throughout its motiondSG—in support of its positionBut the Court has already
noted its disagreement with tAi8Ccourt’s reasoning.

Furthermore, Wyo Tech has not convincd@ Court of the inapplicability of
Palestine Monetary Abority v. Strachman62 A.D.3d 213 (N.Y. Ap. Div. 2009), which
the Court cited in its March 5, 2019 order.ofD109 at 9-10.) There, the Ungars obtainged
a $116 million judgment against the PalasinLiberationOrganization (“PLO”) and the
Palestinian Authority (“PA™and then took various stepsdollect on the judgmentd. at
216. One of those steps was to issuestraming notice under CPLR 8§ 5222 to freezg a
$30 million bank account held by different entity, the Palestinian Monetary Authority
(“PMA”). Id. The Ungars’ theory, when issuing tlestraining notice, was that “the PMA
Is the alter ego . . . of the PA or the PL&id/or may “hold[] any funds of the PA or th
PLO.” Id. at 218. During subsequent litigationsirate court, in which the PMA sought t

D

| &)

vacate the restraining notice ettungars “requested discovénmn an attemp to obtain
evidentiary support for their positiodd. The trial court largely rejected these requests

and ruled against the Ungars, even thoitgdacknowledged thatliscovery was limited

and that upon full discovery the evidence might show the PMA does hold funds of the P.

or the PLO.”Id. at 220. The appellate court reversaalding that the Ungars should have
been allowed to conduct more discovely. at 231.
Thus, the Judgment Creditors may seeskalery regarding ownership of the funds

and are not limited to information knowrhen the restraining notice was issued.

-10 -
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Il DiscoveryDispute

Having determined that discovery is dable to the Judgment Creditors, the Col
rules on the merits of the discovery dispuléhe dispute concerns a subpoena issued
the Judgment Creditors on Wilenchik on rebyy 11, 2019. (Doc. 101.) The subpoe
seeks documents sufficientgbow all payments made to Wilenchik by Wyo Tech and
third party Inductance Energy Corporati¢‘inductance”) and the client(s) on whos
behalf and the matter for which the payments were mddeat(16.¥

A. Parties’ Arguments

The Judgment Creditors contend the subpedrdocuments are relevant to wheth
Danzik has an interest inghnterpleaded funds. They argue that “the more money V
Tech paid for Danzik’'s and his cronies’ léf@es—especially imatters in which Wyo
Tech has no interest—the mqeobable it is that Danzik has interest in the disputeq
funds.” (d. at 2.) They further claim that, deuse “just weeks before [the Judgme
Creditors’ counsel] restined the disputed funds, Dansiklaughter wrat a $25,000 check|

from Wyo Tech’s account for éh'opening’ of an Inductance account,” “if Inductance
paying Danzik’s or his cronies’ legal feesngsmoney derived ipart from Wyo Tech, it
makes it more probable that Danzik has derast in the disputeéd/yo Tech funds—and
merely diverted those funds (and future furds acquired) to Inductance to contint
paying his expenses after the CWT Partestrained Wyo Tah’'s account.” Id.)

Wilenchik objects on the sole ground thia¢ documents sought by the subpoe

are irrelevant. Wilenchik provides three manguments in support of this objection: (1

“[Inductance] is not a party tthis litigation”; (2) “a Restr@ming Notice’s validity rises or
falls on the information known at the timeis§uance”; and (3) “evidence of payment fq

the benefit of another is not sufficieio issue a Restraining Notice.ld(at 3-5.)

2 ~In the discovery dispute filing, the Judgment Creditors notedtltiey served an
identical subpoena on Wyo Teéslother counsel, Beus Gilldeland argued that “for the
same reasons Wilenchik should be ordeoel:giroduce documents in accordance with t
subpoena, Beus Gilbert should as well.” (Doc. 101 at 2.)
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B. Legal Standard

The test for “relevance,” in the contextaRule 45 subpoena onon-party, is no
different than the test under Rules 26 and Sde, e.g.Transcor, Inc. v. Furney Charters
Inc., 212 F.R.D. 588, 59(D. Kan. 2003) (“It is well settled. . that the scope of discoven
under a subpoena is the same as the scodesadvery under Rulg6(b) and Rule 34.
Thus, the court must examine whether a refgoestained in a subpoena duces tecum
overly broad or seeking irrelevainformation under the sans¢gandards set forth in Rulg
26(b) and as applied to Rule 34 requests fodpetion.”); Fed. R. Civ. P. 45, advisory
committee notes to 1970 amenelm (“[T]he scope of discove is the same as tha
applicable to Rule 34 and the atliéscovery rules.”); S. GenslerFederal Rules of Civil
Procedure, Rules and Commenténgreinafter “Gensler”), Rule 45, at 1189 (2018) (“Tt

[

e

scope of information that may be sought viaena is the same as the scope of discovery

generally under Rule 26(b).”).
Under Rule 26(b)(1), “[p]arties may obtaiiiscovery regarding any nonprivilege

matter that is relevant to aparty’s claim or defense andgportional to the needs of the

case.” Fed. R. Civ. P. 26(fh). Relevance “has been ctmed broadly to encompass an
matter that bears on, or that reasonably ctadd to other matter that could bear on, a
iIssue that is or may be in the cas®ppenheimer Fund, Inc. v. Sandet87 U.S. 340, 351
(1978)3

C. Analysis

The Court finds that the documents southinbugh the subpoerae relevant and
proportional under Rule 26(b)(1).

Most of Wilenchik’s arguments rest orst{eand Wyo Tech’s) position that the issu

in this case is the validity dhe restraining notice. But the Court has now rejected {

3 During the telephonic hearing on Februam;, 2019, Wilenchikstated that it is
objecting to the subpoena only on relevan@eigds, not on privileger burden grounds.
(Doc. 106 at 14.) Acadingly, even thougmon-parties are generally entitled to spec
consideration when it comes Rule 45 subpoenas—whichaforded by “weigh[ing] the
burden to the subpoenaed party against theevalliihe information tehe serving party,”
Soto v. Castlerock Farming & Transport, In@82 F.R.D. 492, 50 (E.D. Cal. 2012)
(citations and internal quotation marks deuf)—no such weighing is required here.
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argument and further determined thstraining notice was properly issued.

To be sure, the Court agreggh Wilenchik that whether Wyo Tech paid Danzik’
attorneys’ fees does nobnclusivelyestablish Danzik has antémest in the interpleaded
funds. But the standard for relevandees not require that the evidence soug
conclusively prove any issue in the case. |[foAlech paid Danzik’attorneys’ fees, that
at least makes it more likely Danzikchan interest in Wyo Tech’s fundg&ingham 231
A.D.2d at 479 (finding that “evidence demoa#fing] that a judgment debtor regularly he
used another’s bank account..as a source for paymenttbe debtor's expenses” wa
relevant to whether debtor has iaterest in the bank accounfihompson59 A.D.3d at
525-26 (finding that evidence showing judgmdabtor “use[d] theorporate account to
write checks for his own personal expensess veevant to whether the judgment debt
had an interest in the accaun Additionally, because soned Wyo Tech’s funds were

transferred to Inductance foretHopening” of an Inductance account immediately befq

the restraining notice was issued on the Wyzh account, whether Inductance pajid

Danzik’s legal bills also bears avhether Danzik has an inter@stthe interpleaded funds
Accordingly, the Court orders Wilenchik and Beus Gilbert to produce
documents requested by the subpoenas.

. EmergencyMotion

A. Background

On February 8, 2019, the Judgment Credisersed a new set of restraining notict
on Wilenchik, Beus Gilbert, Wyo Tech, Danzkvife and daughtet and a Bank of the
West account held in the name of lesthnce. (Doc. 98-Z7; Doc. 108 { 3.)

B. Parties’ Arguments

In Wyo Tech’s “Emergency Motion To knan CWT Parties From Attempts Ta
Utilize New York Restraining Notices To Bteain Funds Of Nond#ors And Nondebtor
Assets Located Outside Of New York,” Wyo Tenhde three reques{d) to “declare that

the New York Restraining Notices anihformation Subpoenas are invalid and

unenforceable and enjoin tlANT Parties from further attgpts to utilize NY CPLR 8
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5222 Restraining Notices and Information Sudapas in their attem to collect on the
already domesticated Judgment against Bebanzik and RDX &chnologies”; (2) to
grant Wyo Tech leave to amend its counterclaansl (3) to “reconsider [the Court’s] priof
ruling that it lacked personal jurisdiction owke lawyer and law firm defendants.” (Dog.

98.) However, in its reply, Wy Tech withdrew the first twoequests and retained only it

[92)

request for reconsideration. (Doc. 110lat'Wyo Tech withdraws the portions of its

motion (Doc. 98) that do not relate to itgquest that this Court reconsider its rulijg
I

personal jurisdiction over the Judgment Creaditand their attorneys given their recent

regarding personal jurisdiot.”].) Wyo Tech contendshe Court now has gener

efforts to send restraining notices to at {eseen individuals and entities located with|n
Arizona. (d. at 2-4.}
The Judgment Creditors argue that (1) VWazh has not satisfieitie standard for

a motion for reconsideration and (2) the iiddal contacts identified by Wyo Tech ar

[12)

insufficient for the Court to exercise general jurisdiction. (Doc. 107 at 15-17.)
C. Analysis
As an initial matter, afiough Wyo Tech’s request styled as a motion for

reconsideration, Wyo Tech is functionaltyying to amend the personal jurisdictio

=)

allegations underlyings counterclaims. The Local Rgl@rovide a separate procedure
for seeking leave to amend agolaint, LRCiv. 15.1, which Wy Tech did not follow here.

Nonetheless, even if Wyo Tech had properly moved to amend its persone

jurisdiction allegations, sucta request would fail on ¢h merits. As Wyo Tech
acknowledges (Doc. 110 at 2), a court’s “speqgurisdiction inquiry is limited to ‘the
defendant’s suit-related conduct.Picot v. Weston780 F.3d 1206, 215 n.3 (9th Cir.
2015) (quoting/NValden v. Fiore571 U.S. 277, 284 (2014))hus, “[a] plaintiff may not

create personal jurisdiction over one claimasguing that jurisdiction might be prope

=

4 Although Wyo Tech seemeih its motion, to be seekin%_ reconsideration of the
Court’s personal jurisdiction ruling onl?/ as‘tbe lawyer and law tirm defendants” (Dog.

98 at 8), Wyo Tech contendediis reply that the “Courth®uld reconsider its previous
decision . . . and find that there is perdquasdiction over the [Judgment Creditors] and
their attorneys” (Doc. 110 at 4).
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over a different, hypothetical claim not before the could.” Accordingly, the Judgment
Creditors’ and their attorneygonduct in issuing of new sef restraining notices in
February 2019, which amgrelated to the narrovgsue before this Courit€., who has a
superior claim to the interplead funds that were secure@w different restraining notice
issued in October 2017), iselevant to the Court’specificpersonal jurisdiction analysis
and does not affect the Court’s prior conclusion.

Wyo Tech is also incorrect inontending the Court now hagneral personal

jurisdiction over the Judgmer@reditors and their attorneygith respect to the cross;

claims/third-party claims. “For general juristion to exist over a nonresident defendant .

. ., the defendant must engage in ‘continuand systematic general business contac
that ‘approximate physical preisce’ in the forum state.Schwarzenegger v. Fred Martin
Motor Co, 374 F.3d 797, 801 (9th Cir. 2004) (citats omitted). As @ Ninth Circuit has

noted, “[t]his is an exacting standard, iasshould be, because finding of general
jurisdiction permits a defendant to be haled into court in the forum state to answer fq
of its activities anywhere in the world.Id. “For an individualthe paradigm forum for
the exercise of general jurisdiction is the wndual's domicile; for a corporation, it is an
equivalent place, oni@ which the corporation is iidy regarded as at home.Goodyear

Dunlop Tires Operations, S.A. v. Browsb4 U.S. 915, 924 (2Q). Importantly, “ties

serving to bolster the exerciséspecific jurisdiction do nawarrant a determination that

based on those ties, the forum hasegal jurisdiction over a defendantid. at 927.

Contrary to Wyo Tech’s assertions, théime question is not simply whether the

“defendant engages in subdiah continuous or systematactivities withn the forum”
(Doc. 110 at 3), but instead is whethee tlefendant “engage[s] in ‘continuous ar
systematic general business contadtgt ‘approximate physical presence’ in the foru
state” SchwarzeneggeB74 F.3d at 801 (citatior@mitted) (emphasis addedge also
Daimler AG v. Baumarb71 U.S. 117, 138-39 (201 (“[T]he inquiry underGoodyears
not whether a foreign corporatie in-forum contacts can b&aid to be insome sense

‘continuous and systematic,’ it is whether that corporation’s ‘affiregiwith the State arg
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So ‘continuous and systematic’ @srender [it] essentially &ome in the forum State.™).
Serving a handful of restraimg notices on parties withiArizona, engaging in separaty
litigation within Arizona, anatonducting business meetingghin Arizona, even if taken
together, cannot be said to approximatgsptal presence in Arizona. Moreover, th
individual Judgment Creditor, Jean Noeltingd the individual attorneys are not domicile
in Arizona, and the entity Judgment Creditargl the law firm cannot be said to be “{
home” in Arizona.

IV. Motion to Dismiss

A. Background

In December 2017, Danzik filed for Chap 11 bankruptcy ithe United States
Bankruptcy Court for the District of Wyang (Case No. 17-20934). In Ap£018, the
bankruptcy court issued an order lifting the automatic stay inspattat Wyo Tech and
the Judgment Creditors could continue litigating this interpleader action. (Doc. 99
see alsoDoc. 95-1 at 2 [“[T]he [bankruptcy]aurt entered its ordeterminating the
automatic stay allowing the intdgader action tproceed.”].)

Later, two of the Judgment CreditoSWT Canada Il Limited Partnership an

Resource Recovery Corporation, asked thekhatcy court to grant them “derivative

standing” to assert additional claims—specificad'fraudulent transfer and conspiracy t
commit fraudulent transfer clas”™—in the interpleader acin on behalf of Danzik’s
estate. (Doc. 95-1 at 2.) In July 2018e bankruptcy court issued a five-page ord
denying this request. (Doc. 95-1.) Afmrmmarizing the law concerning the “implie
right for a creditor . . . to be granted pernmossio pursue avoidance actions on behalf
the bankruptcy estate when the trustedabtor-in-possession refuses to do so” &t 2),

the court concluded the Judgment Creditorguest should be desd because (1) they
hadn’'t asked Danzik’'s estate for permissiorassert the fraudulent transfer claims, (
they hadn’t provided any “spdi factual allegations” togpport their accusation tha
Danzik had fraudulently traresfred any property to Wyo Tecand (3) they hadn’t proved

that the Danzik estate’s failute assert claims ithe interpleader action was unjustified g
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unreasonable.Id. at 2-5.)

Finally, in February 2019he bankruptcy court dismis$¢he case. (Doc. 100-4.)

B. Parties’ Arguments

Wyo Tech moves to dismissr;, alternatively, for judgent on the pleadings, asking
the Court to release the integpded funds to Wyo Tech adine ground that the Judgmer
Creditors are barred from making a claim oa thterpleaded funds because their mg
contention here is that DanZias an interest in the fundst “the Bankruptcy Court has
already, unequivocally and specifically, ordktbat the CWT Parties are not authorizg
to pursue such a claim inishaction.” (Doc. 95 at 1.)

In response, the Judgmente@itors argue the Court should deny this motion {
four reasons: (1) Wyo Techhsrred by the law-of-the-case doctrine from seeking the s;

relief it sought in its unsuccessfiligust 16, 2018 motion (Doc. 72); (2) this is a disguis

motion for reconsideration of the Court's gust 1, 2018 order (Doc. 69), and Wyo Te¢

~—+

1N

2d

or
Ame
ed
h

has no basis for reconsideration here; (3) thagion is premature because its asks the

Court to decide the merits of the partietaims before discovery closes; and (4) ti
bankruptcy court order on whiaN'yo Tech relies cannot haveegtusive effect and is not
preclusive here. (Doc. 99.)

C. Analysis

Wyo Tech’s motion will be denied for seaé reasons. First, the Court is ng
persuaded that the bankruptcy court's J@2@18 order should be construed as
determination, on the merithat the Judgment Creditors laghy legitimate claim to the
$546,282.55 in interplead funds. Notably, in April 2018he bankruptcy court agreed t
lift the automatic stay so thiudgment Creditors could pursci@ims in this interpleader
action. The July 2018 ruling, in contrastdesksed a technical, bankruptcy-specific iss
as to whether the Judgment Creditors had “@¢itre standing” to asseparticular claims
on behalf of the bankruptcy estatié would be anomalous toterpret the Jy 2018 ruling
as implicitly overrulingthe April 2018 ruling.

Second, the July 2018 ruling merely noted that the Judgment Creditors h
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attempted to offer any specific allegatiomssupport of their claim that Danzik hag
fraudulent transferred certain atss® Wyo Tech. In other wds, the court was identifying
a pleading deficiency. This is differefrom a determination, on the merits, that 1
fraudulent transfer occurred.

Third, it appears the primary reason whg tankruptcy court denied the Judgme
Creditors’ request for derivative standing weesause they didn’'t make a request to t
trustee of Danzik’s estate before filing theiotion, which is a mcedural prerequisite
under the relevant bankruptcy laws. Thisagain, much different from a determinatiol
on the merits, that no fraudulent transfer occurred.

Finally, it is also worth noting that, ifrebruary 2019, the bankruptcy cou
dismissed Danzik’'s bankruptayase. This raises questioabout whether any earlie
orders issued by the bankruptmurt may be said to have dlateral estoppel effect. After|
all, under 11 U.S.C. § 349(b)(3), the dismissfaa debtor’'s bankruptcy case “revests t
property of the estate in the entity in whilch property was vested immediately befo

the commencement of the cdse:‘The basic purpose of [§ 349(b)] is to undo th

bankruptcy case, as far as practicable, amégtore all property rights to the position in

which they were found at ttedommencement of the casdri re Lawson 156 B.R. 43, 45
(B.A.P. 9th Cir. 1993) (citation omted). Thus, because “dism&®f the bankruptcy case
revests the property of the dstan the party that owned itipr to the filing of the petition,
there is no bankruptcy estate aftiee dismissal has been enteredii’ re Steenstra307
B.R. 732, 738 (B.A.P. 1st Cir. 2004)t{ing 11 U.S.C. § 349(b)(3)).

Because the parties haven't briefed tsue in any depth, and because there
alternative reasons for denginVyo Tech’s motion to disrss, the Court declines tg

resolve whether the dismissal of Danzildankruptcy case eliminates any collater

0]

e

=

e

e

are

al

estoppel effect that might have otherwise flowed from the July 2018 order. Neverth'rles

the Court notes that the July 2018 ordeldressed the narrow issue of whether
Judgment Creditors had derivative standingstse# certain claims on behalf of Danzik

estate. Yet a party wouldn’t need the baipkey court’s permission to assert claims ¢
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behalf of a bankruptcy estate that no longestex Accordingly, ay orders addressing 4
party’s standing to assert claims on belwdlithat nonexistent bankruptcy estate ha
arguably been are rendered moot by dismissal of Danzik’s case.

Accordingly,IT IS ORDERED that:

(1) Wyo Tech’s “Motion To Dismistotion For Judgment On The Pleadings
(Doc. 95) isdenied

(2) Wyo Tech’s “Emergencllotion To Enjoin CWT Rrties From Attempts To
Utilize New York Restraining Notices To Beain Funds of Nonddors And Nondebtor
Assets Located Outside of New York AMbtion To Amend Complaint” (Doc. 98) is
denied

(3) To the extent #aparties’ joint notice of sumany dispute (Doc. 101) may be
construed as a motion to compel filedtbg Judgment Credits, that motion igranted;

and

=

(4) Wilenchik and Beus Gilbert muptoduce the documents requested by the

subpoenas by April 26, 2019.
Dated this 9th day of April, 2019.

fr—

~ "Dominic W. Lanza
United States District Judge
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