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gioner of Social Security Administration Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Lorain Benear, No. CV-17-04160-PHX-JAT
Plaintiff, ORDER
V.

Commissioner  of  Social  Security
Administration,

Defendant.

Pending before the Court is Plaintiff LovaBenear’s (“Plaintiff”’) appeal from the
Social Security Commissioner’'s (the “Conssioner”) denial of her application for §
period of disability and disdliy insurance benefits underitle Il of the Social Security
Act, 42 U.S.C. 88 40&t seq.(Doc. 1 at 1-2). This mattéras been fully briefed by the
partiest The Court now rules on Plaintiff's appeal.

l. BACKGROUND

The parties are familiar with the backgnd information in tis case, and it is
summarized in the Administrative Law Judge’s (“ALJ”) decisi@®@edDoc 16-3 at 35—
51). Accordingly, the Court will reference thadikground only as necessary to the analy
below.

. LEGAL STANDARD
The ALJ’s decision to deny disability bdite® may be overtured “only when the

ALJ’s findings are based on legal error or sapported by substantial evidence in tt

1 (SeeDoc. 24; Doc. 25; Doc. 31).
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record.” Benton ex rel. Benton v. Barnhad331 F.3d 1030, 103%9th Cir. 2003).
“Substantial evidence’ means meothan a mere scintilla, bldss than a preponderance
l.e., such relevant evidence as a reasonaindel might accept as adequate to support a
conclusion.”’Robbins v. Soc. Sec. Admu66 F.3d 880, 882 {9 Cir. 2006) (citingyoung
v. Sullivan 911 F.2d 180, 1B(9th Cir. 1990)).

“The inquiry here is whether the recordadeas a whole, yields such evidence fas
would allow a reasonable mind to accty@ conclusions reaed by the ALJ."Gallant v.
Heckler, 753 F.2d 1450, 1453 (9th Cir. 198&)tation omitted). “Where evidence i$
susceptible of more &m one rational interpretation, ittise ALJ’s conclusion which must
be upheld; and in reachingshiindings, the ALJ is entitled to draw inferences logically
flowing from the evidence.ld. (citations omitted)seeBatson v. Comm’r of Soc. Seg.
Admin, 359 F.3d 1190, 1193 (9thrCR004). This is because “[t]he trier of fact and not
the reviewing court must resolve conflictsle evidence, and if éhevidencean support
either outcome, the court may not subsgitiis judgment for that of the ALIMatney v.
Sullivan 981 F.2d 1016, 1019 (9th Cir. 1992geBenton 331 F.3d at 1035 (“If the
evidence can support either outcome,@loenmissioner’s decision must be upheld.”).

The ALJ is responsible for resolving cbeifs in medical testimony, determining
credibility, and reslwving ambiguities.SeeAndrews v. Shalalab3 F.3d 1035, 1039 (9th
Cir. 1995). Thus, if on the whole record beftire Court, substantiavidence supports thg
ALJ’s decision, the Court must affirm BeeHammock v. Bowe79 F.2d 498, 501 (9th
Cir. 1989). On the other hand, the Court “mmat affirm simply byisolating a specific
guantum of supporting evidenceOrn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007
(internal quotations omitted).

Furthermore, the Court is not chargeihweviewing the evidence and making its
own judgment as to whether Plaintiff is onst disabled. Rather, it is a “fundamental ruje
of administrative law” that a reviewing cautin dealing witha judgement which an
administrative agency alone is authorizedigke, may only makesidecision based upon
evidence discussdry the agencySec. & Exch. Comm’™. Chenery Corp.332 U.S. 194,




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

196 (1947). Thus, the Court’s inquiry is coastied to the reasons asserted by the ALJ and
the evidence relied upon in support of those reastesConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003). Similarly, when deaging an ALJ’s decision, “issues which are
not specifically and distinctly argued and ealsn a party’s opengbrief are waived.”
Arpin v. Santa Clara Valley Trans. Agen@61 F.3d 912, 919 {9 Cir. 2001) (citing
Barnett v. U.S. Air, In¢.228 F.3d 1105, 1110 n. 1toCir. 2000) (en bancyacated and
remanded on other grounds35 U.S. 391 (2002)kee also Bray VComm’r of Soc. Sec.
Admin, 554 F.3d 1219, 1226 n. 7 (9thr. 2009) (applying the praiple to Social Security
appeals). Accordingly, the Court “will notanufacture arguments for an appellaAtgin,
261 F.3d at 91¢citation omitted).

A. Definition of a Disability

A claimant can qualify for Social Securitfsability benefitonly if he can show

that, among other things, he is disabled. 42 U.S.C. § 423(a)(1)(E). The Social Secur|ty A

defines “disability” as the “inabily to engage in any substa gainful activity by reason
of any medically determinable physical ornmted impairment which can be expected to
result in death or which has lasted or canxpeeted to last for a continuous period of npt
less than 12 monthsld. § 423(d)(1)(A). A person is disked only if his “physical or

mental impairment or impairments are of sgeklierity that he is not only unable to do his

previous work but cannot, considering his aggjcation, and work experience, engage|in
any other kind of substantigainful work which existsin the national economy.”
Id. 8 423(d)(2)(A).

B. The Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process for
evaluating disability claim20 C.F.R. § 404.1520(a)(&ee alsdReddick v. Chaterl57
F.3d 715, 721 (9th Cir. 1998A finding of “not disabled” a&any step irthe sequential
process will end the inquiry. 20 C.F.R.&#41520(a)(4). The claimant bears the burden| of
proof at the first four steps, but the den shifts to the ALJ at the final stépeddick 157

F.3d at 721. The fiveteps are as follows:

-3-
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First, the ALJ determines whether thaiclant is engaged in “substantial gainf
activity.” 20 C.F.R. § 404520(a)(4)(i). If so, the claimant is not disabled.

At the second step, the ALJ next cioless whether the claimant has a “severe

medically determinable physical or mental impairmeid.”8 404.1520(a)(4)(ii). If the
claimant does not have a severe impairment, then the claimant is not dis

Id. 8 404.1520(c). A “severe impairment” is dh@t “significantly limits [the claimant’s]

physical or mental ability tolo basic work activities.td. Basic work activities are the
“abilities and aptitudes to doost jobs,” such as liftingarrying, reaching, understanding,

carrying out and remembering simple instroics, responding appropriately to co-workers,

and dealing with changes in routindd. 8 404.1521(b). Additionally, unless th

claimant’s impairment is expected to resultdeath, “it must have lasted or must he

expected to last for a continuous period of at least 12 months” for the claimant to be
disabledld. § 404.1509.

Third, having found a severe impairmeng fi_J then considetthe severity of the

claimant’s impairmentid. 8§ 404.1520(a)(4)(iii). This requsdhe ALJ to determine if the

claimant’s impairment “meets or equals” arfethe impairments listed in the regulation
Id. If so, then the ALJ will find that thelaimant is disabledld. If the claimant’s
impairment does not meet or equal a listeghairment, then # ALJ will assess the
claimant’s “residual functional capacity & on all the relevant medical and oth
evidence in [the clanant’s] case recordfd. 8 404.1520(e). In assessing the claiman

residual functional capacity (“RFC”), the ALJliconsider the claimant’s “impairment(s)

and any related symptoms, such as painf][thay cause physical and mental limitations

that affect what [the clainmd] can do in a work settingldl. § 404.1545(a)(1). A claimant’s
RFC is the most the claimant can still do desthieeeffects of all the claimant’s medicall
determinable impairments, inclag those that are not sevelg. 8 404.1545(a)(1-2).

At step four, the ALJ detmines whether, despite his impairments, the claimant
still perform “past relevant workId. § 404.1520(a)(4)(iv). Tdo this, the ALJ compares

the claimant’s residual function capacity witle physical and mental demands of the
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claimant’s past relevant world. 8 404.1520(f). If the claimant can still perform his pgst

relevant work, the ALJ will find thathe claimant is not disableldl. 8§ 404.1520(a)(4)(iv).
Otherwise, the ALJ proceés to the final step.

At the fifth and final step, the ALJ cadsrs whether the claimant “can make an

adjustment to other work” that exists in the national econdanyg 404.1520(a)(4)(v). In

making this determination, the ALJ considers the claimant’'s RFC, age, education, ar

work experienceld. § 404.1520(g)(1). If the ALJ finds that the claimant can make
adjustment to other work, thahe claimant is not disabledd. § 404.1520(a)(4)(v).

However, if the ALJ finds that the claimant cabhmake an adjustment to other work, then

the claimant is disabledd.

In evaluating the claimant’s disabilitynder this five-step process, the ALJ mu

consider all evidencén the case recordd. 8 404.1520(a)(3). This includes medica

opinions, records, self-reportednggtoms, and third-party reportin§eeid. 88 404.1527,
404.1529.

C. The ALJ’'s Evaluation under the Five Step Process

At step one of the sequential evaluatmocess, the ALJ found that Plaintiff ha

an

st

d

not engaged in substantial gainful activitycg January 27, 2014, the alleged onsetdate.

(Doc. 16-3 at 39). In step twthe ALJ ascertained that Ri&ff had the following severe
impairments: “seizure disorder, degenmeea disc disease of the cervical, kne
osteoarthritis (mild) and lumbar spirfédgromyalgia and hatory of lupus.” [d.). At this

step, the ALJ also found that Plaintiff's left upper extremity fracture, ovarian cyst, s
post cerebrovascular accident, heart murnmemors, depressiomanic disorder, and
adjustment disorder were non-seveld.)( Under the third step, the ALJ determined th
the severity of Plaintiffsimpairments, singly and in odbination, did not meet or

medically equal the severity of the impairngehs$ted in the Social Security Regulation

2 Plaintiff's September 6, 2013 Title Il a&pﬂiti:on for a period of disability and disability
insurance benefits alleged an onset dateaatiary 31, 2013. (Doc. 16-3 at 35). HoweV¢
at Plaintiff's April 25, 2016hearing before the ALJ, Pldifi amended heanlleged onset
date to January 27, 2014d).

e
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(Id. at 42).

Before moving on to step four, the Alconducted an RF@etermination after
consideration of the entire recortil.(at 43). The ALJ found that Plaintiff had “the residugl
functional capacity to perform light work([,]” bugstricted her from climbing ladders, ropes
or scaffolds, crawling, ahdriving on the job.I¢l.). The ALJ also noted that Plaintiff could
“occasionally balance,” but stated that Sbannot be exposed to dangerous machingry
with moving mechanical partg to unprotected heights that are high or exposédl): (

At step four, the Al found that Plaintiff could penfom past relevant work as a

telephone solicitor because thisrk did “not require thgperformance of work-related

D
o

activities precluded by” Plaintiff’'s RFCld. at 50). Consequently, the ALJ did not proce;
to the fifth and final step but, rather, conclddeat Plaintiff had not been under a disability
from January 27, 2014 throudhbne 7, 2016, the datéthe ALJ’s decision.l¢l. at 50-51);
see20 C.F.R. § 404.1520(@&)(iv) (stating that if the clainmd can still do her past relevant
work, the ALJ will find thatshe is not disabled).
lIl.  ANALYIS

Plaintiff asks that the ALJ’s decision becated because it is not free of legal error.
(Doc. 24 at 2). Specifically, Rintiff argues that: (1) the ALdrred in finding no severg
mental impairment; (2) the ALJ improperly igked the opinions direating physicians
Dr. Hayashi, Dr. Hagevik, and Dr. McClai(8) the ALJ improperly wed the opinions of
State agency consulting physicians to reReintiff's evidence oflisability; and (4) the
ALJ’s rejection of Plaintiff's symptom tastony is unsupported byear and convincing
evidence. Id. at 14-28). Accordingly, Plaintiff askbat the ALJ’s decision be reversed
and remanded for an award of benefid. &t 29). In the alternativ®|laintiff asks that the
matter be remanded for a new hearing andsg@tion an open record, “and that the ALJ
be advised to allow questimg of State agency phg&an[s] in accord with
42 U.S.C. 8 405(d) anRichardson v. Peralest02 U.S. 389, 397 (1971).1d( at 30).
However, for the reasons set forth beldwe final decision of the Commissioner is

affirmed.
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A. Whether the ALJ Erred In Findin g No Severe Mental Impairment

Plaintiff first claims that the ALJ erred lmyassifying her mentaimpairments as not
severe. (Doc. 24 at 14-19).

At step two of the sequential evaluatitime ALJ determines wather the claimant
has a medically severe impairmenicombination of impairment&eyser v. Comm’r Soc.
Sec. Admin.648 F.3d 721, 725 (9th Cir. 201190 C.F.R. § 404.1520(a)(4)(ii). “An

impairment or combination of impairmentsnst severe if it does not significantly limi

[the claimant’s] physical or mental abilitto do basic work activities.” 20 C.F.R|

8 404.1522(a). Basic work adtires are “the abilities and aptidas necessary to do mos
jobs,” such as walking, stamdj, seeing, hearing, speakingderstanding instructions, us
of judgment, responding approgely to usual work situatns, and dealing with change
in a routine work settindd. 8 404.1522(b). “[AJn ALJ may find that a claimant lacks
medically severe impairment or combinatmiimpairments only when his conclusion i
clearly establishedy medical evidence Webb v. Barnhart433 F.3d 683, 687 (9th Cir
2005) (internal quotatins and citation omitted¥ee also Smolen v. Chat80 F.3d 1273,
1290 (9th Cir. 1996) (An ALJ may find an impairment or combination of impairments
severe” only if “the evidence establishesl@ght abnormality thahas no more than 3
minimal effect on an individual’s ability tavork.”) (internal quotations omitted) (citing
SSR 85-28, 1985 WL 56858uckert v. Bower841 F.2d 303, 306 (9th Cir. 1988)).

When the severity of a mental impairméntevaluated at step two, the ALJ firs

determines whether the claimant has adicedly determinable mental impairment.

20 C.F.R. § 404.1520a(b)(3Bhould the ALJ dede that a claimant has such a medica
determinable mental impairment, the ALmust specify the symptoms, signs, ai
laboratory findings that subsigate the presence of thmpairment[]” in her written
decision.Ild. 88 404.1520a(b)(1), (e)(4Next, the ALJ rates “the degree of function
limitation resulting from the impaiment[]” in four bioad functional areagt) activities of

daily living; (ii) social functioning; (iii) concentration, persistence, or pace; a

3 This Order refers to the version of 20 C.F8R04.1520a in effect at the time of the ALJ
decision on June 7, 2016.
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(iv) episodes oflecompensatiord. 88 404.1520a(b)(2), (c)(3)The degree of functional
limitation is based on the extettt which the claimant’s impairment interferes with h
ability “to function independent]yappropriately, effectivelyand on a sustained basis
Id. 8 404.1520a(c)(2). Finally, after the degree of functional limitation is rated, the
determines the severity of tla@aimant's mental impairmentd. 8 404.1520a(d). The
ALJ’s decision “must show th&ignificant history, includig examination and laboratory

findings, and the functional limitations that wea@nsidered in reaching a conclusion abg

the severity of the mental impairment(dyl’ § 404.1520a(e)(4). If the degree of limitation

in the first three functional areas is “none”“orild” and “none” in the fourth area, it is
generally concluded that the impairmenin® severe, “unless the evidence otherwi
indicates that there is moreatiha minimal limitation in [thelaimant’s] ability to do basic
work activities.”ld. 8§ 404.1520a(d)(1).

Here, the ALJ comprehensively illustrdtavhy she found Plaintiff's mental
impairments to be non-severe at step t@othe sequential evaluation after caref
consideration of the entire racb (Doc. 16-3 at 39-42). Fiysthe ALJ determined that
Plaintiff had medically determinable mentahpairments, including depression, pan
disorder, and adjustment disordeld. (at 39). Then, the ALJ examined the medig
evidence to determine whethBfaintiff's mental impairmeist significantly limited her
ability to do basicwork activities. [d. at 39-42). After evalueg Plaintiff's mental
impairments using the technique set fortt2hC.F.R. § 404.1520&e ALJ determined
that Plaintiff suffered only “mild” limitations ithe first three functional areas of activitig
of daily living, social functioning, andoncentration, persistence or pade. @t 40).
Analyzing the fourth functional area, the Ahdted that Plaintiff had not experienced ar
episodes of decompensation of extended duratioh.af 41). As a result, the ALJ

concluded that Plaintiff's meaktimpairments dichot cause more than minimal limitatiol

4 When rating the categories of daily Iivi_n?ocial functioning, and concentratior
persistence, or pace, the ALJ uses a fivatsiale of none, mildnoderate, marked, and
extreme. 20 C.F.R. § 404.1520a(c)(4). W g episodes of decompensation, the A
uses a four-point scale of none, arawo, three, or four or moré. “The last point on

each scale represents a degrelmitation that is incompatie with the ability to do any
gainful activity.” Id.
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in her ability to perform basimental work activities and were, therefore, nonsevieteaf
39-42);see20 C.F.R. 8 404.1520a(d)(1). The A&Jinding is clearly established by
medical evidence and supped by the recordVebh 433 F.3d at 687.

Plaintiff challenges the ALJ's findirsg using the technique set forth i
20 C.F.R. 8 404.1520a, believing the ALJ incotiyeassessed her functioning in the fir
three functional areas: (i) activities of dailiying; (ii) social functioning; and (iii)
maintaining concentration, pergace, or pace. (Doc. 24 at 15-17). In the first functio
area, activities of daily living, the ALJ cdePlaintiff's Function Rport as evidence that
Plaintiff could dress herself, bathe, care farmar, feed herself, shayand use the toilet,
(Doc. 16-3 at 40 (citing Doc. 1B at 16)). The ALJ also notdbat Plaintiff indicated in
her Function Report that she could prepsireple meals, drive independently, did n(
require reminders to take reaof personal needs andogming, and could “do light
household chores suels vacuuming and mopping with heldd.((citing Doc. 16-7 at 17—
18)). Finding that these actividelemonstrated that Plaiiitould “independently initiate
and participate in activities without supereis or direction,” the ALJ concluded thal
Plaintiff had only mild limitatbn in activities of daily living.Id.).

Although Plaintiff claims thathere are multiple problems with the ALJ’s analyg
in this first functional areaséeDoc. 24 at 15), the Court d®@ot agree. First, Plaintiff
contends that the ALJ mischaracterizediftlff's answers on her Function Report b
citing Plaintiff's “ability to perform choresuch as vacuuming and mopping” despite t
fact that “these activities were listed rasponse to a question asking which chof
[Plaintiff] needed help doing.ld. (citing Doc. 16-7 at 17)). This argument has no me
as the ALJ’s decision explicitistated that Plaintiff coulddo light househal chores such
as vacuuming and moppimgth help” (Doc. 16-3 at 40 (emphasis added)).

Second, Plaintiff argues that the ALJ erigdrelying solely on Plaintiff's Function
Report, which was completed alstdwo months prior to Plaifits alleged onset date of
January 27, 2014, rather thRtaintiff's hearing testimony thahe did not drive, did not

go out alone, did not shower alone, needesistance dressing herself, and needed h
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with chores. (Doc. 24 at 1(8iting Doc. 16-3 at 65, 76)Notably, however, Plaintiff only
later amended her alleged onset date from Jgr2lg 2013 to January 27, 2014 at t
hearing before the ALJ on Api@d5, 2016. (Doc. 16-3 at 35further, Plaintiff's mental
health testimony may have been suspecth@a#\LJ noted the podslity of exaggeration
in symptoms as susped by the consultative examinerli®ot Mastikian, Psy.D. (Doc. 16-
3 at 40 (citing Doc. 16-9 at 29) (“Given rpresentation during this evaluation whe
compared to her prior presentation six morelg®e, it is my professional opinion thg
Ms. Benear's symptoms may be dramdljcaverrepresented and very likely to b
exaggerated.”)). In addition,eéPALJ discussed how Plaintifffeur weeks of vacationing
in Hawaii and Alaska were “not necessardgnsistent with allegations of disablin
cognitive and social impairments” as it suggedsa level of functioning consistent witl
work related tasksld.). Accordingly, the ALJound that thisevidence did “not weigh in
favor of finding the claimanhas cognitive or social symptoms that require findi
limitations in the claimant’s residual functional capacityd. @t 41).

Third, Plaintiff believes the ALJ's failure to “mention any relevant findings
statements in the medical evidence, such as [Afahtardiness to théirst psychological
consultative examination or heeed for assistance and support from her mother at me
health appointments,” is error. (Doc. 24 at 16{citing Doc. 16-8 at 54)0c. 16-10 at 4,
7)). Although Plaintiff cherry-jgks these examples of “eslant findings or statements
which the ALJ did not mention in her fina¢édsion, the ALJ did discuss medical eviden
when making her findings at step tw&eeDoc. 16-3 at 41 (stating that Plaintiff “ha
consistently presented for medical treatmainphysical symptoms without evidence (@
mental distress or psychotic symptoms” aitithg numerous medical records from Bann
Del Webb Medical Center, Arizona Neurological Instituégjzona Pain Specialists,

Banner Health Center, anddtisled Urgent Care)). Furthernggrthe ALJ’s findings as to

the first functional area are supported by thimiop of Dr. King, a state agency consulting

physician who found tha&laintiff had no restriction iactivities of daily living. (Doc. 16-
4 at7).
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Fourth, Plaintiff claims the ALJ erred assessing the first functional area by failing
to explain “how the cited list of activities gaortedly corresponds to a mild limitation i
daily activities.” (Doc. 24 at )6 According to Plaitiff, the ALJ, instead, “simply lists the
activities and asserts that they are consistent with mild limitatiokas)” This argument
fails, as the ALJ’s decision did, indeed, explaow the activities Platiff participated in

correspond to a mild limitation in the first furanal area. Specifically, the ALJ stated that

| &N

these activities demonstrated that Plaintifas “able to independently initiate an
participate in activitiesvithout supervision or direction dntherefore, ... would not
support a finding of greater limitation in thegsea of function.” (Bc. 16-3 at 40). This
analysis is consistent withelSocial Security RegulatiornSee Louis v. Astru&lo. 1:10-

CV-00656-SMS, 2011 WL 3568822, at *18.[E Cal. Aug. 12, 2011) (citing 20 C.F.R|
Pt. 404, Subpt. P. App. 1, 8 12.03(B), whialtes that ALJs asses$ét extent to which
[the claimant] [is] capable of initiatingnd participating in aeities independent of
supervision or direction”). Accordingly, theoGrt does not believedhthe ALJ incorrectly
assessed Plaintiff's functioning activities of daily living.

In the second functional area, social funaitigy, the ALJ determined that Plaintiff
had mild limitation. (Doc. 16-3 at0). Plaintiff contends thalhe ALJ erred ints analysis
of Plaintiff's social functioning by only citing Plaintiff's ability to interact appropriately
with physical consultative examiner Dr. BriggPoc. 24 at 16 (citing Doc. 16-3 at 40)).
While the ALJ did cite Dr. Brigg’s medicapinion as support for her statement that
Plaintiff “interacted appropriately at the caoitative examination,” th ALJ also noted than
an examination of the record did not revaaly “evidence of a histy of altercations,
evictions, firings, fear of strangers, avoidaméenterpersonal relatnships or personal
isolation.” (Doc. 16-3 at 40see alsdDoc. 16-8 at 48-53). Th&LJ's findings as to the
second functional area are alsansistent with the opinioof Dr. King, who also found
that Plaintiff had only mild diiculties in maintaining socidunctioning. (Doc. 16-4 at 7,
see alsoDoc. 16-3 at 41 (stating that significameight was affordedo the opinion of

Dr. King because this opiom was “consistent withra supported by the evidence”)).

-11 -




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

In an effort to demonstrate that the Akrred in finding Plaintiff had only mild
limitation in social functioning, Plaintiff also pas to various portionsf the record which
the ALJ did not discuss in her analysisder the second functional area. Specifical
Plaintiff refers to notations ithe record of her nervouspaous, depressed, or dysphori

mood, as well as the opinion of consultatpgychologist Dr. Littleton that such mood an

anxiety symptoms may renderdifficult for Plaintiff to respond to supervisory criticism|.

(Doc. 24 at 16-17 (citing Dod6-8 at 49, 54, 58; Doc. 168 38, 45, 53; Doc. 16-10 a
8)). Plaintiff also mentions her hearingttewny that she had no émnds, an inability to
handle criticism, and a tendencyisolate herself when cryindd( at 17 (citing Doc. 16-
3 at 72—73)). However, the ALJ found that phigis consistently noted that Plaintiff “wa
cooperative with appropriate mood and affestd did not have “psychiatric symptom
that would suggest limitation required[.]” (Doc.16-3 at 41 (citing Docl6-8 at 110-11,
162, 165, 168, 170, 180, 1888, Doc. 16-9 at 7, 15, 930Q, 105, 112, 118, 123, 130
174, 179, 185; Doc. 16-10 a6, 87-89, 97-98, 110, 1128lthough Plaintiff might be
able to point to evidence supporting her befieft she had greater limitations in soci
functioning than that found bthe ALJ, this does not eslegsh error. Rather, “[w]here
evidence is susceptibte more than one rational interpagon,” as it is here, “it is the
ALJ’s conclusion that must be upheldBurch v. Barnhart400 F.3d 676, 679 (9th Cir
2005) (citingAndrews 53 F.3d at 1039-40kee also BatsqQr359 F.3d at 1193 (“[I]f
evidence exists to support mattean one rational interpreian, we must defer to the
Commissioner’s decision.”). Asrasult, the Court does not firidat the ALJ incorrectly
assessed the area of social functioning.

In the third functional area—concentratigrersistence, and pace—the ALJ alg
determined that Plaintiff had mild limitationtef reviewing the results of Plaintiff’s initial
mental consultative examination with Dr. Littlefield, Psy.D. (Db8-3 at 40). The ALJ
indicated that Plaintiff receivea score within theormal range after spelling a five lette
word correctly, making three correct calculationth serial 7's, recalling words, following

a three-step command, writing a complete execet, drawing a complicated diagram, al
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correctly identifying the date and general koma of the appointment with Dr. Littlefield.
(Id.). Although Plaintiff asserthat the ALJ made “no atterhf explain how the doctor’s

observations . . . equate tdlanlimitations in this area,{Doc. 24 at 17), the ALJ stated

that Plaintiff’'s capability tacomplete these tasks suggested “an ability to sustain foclisec

attention and concentration sufficientlpng to permit the timely and appropriate

completion of tasks,(Doc. 16-3 at 40).Accordingly, the Courtloes not believe that the

ALJ incorrectly assessed Plaffis functioning in the area o€oncentration, persistence
and pacé.

Plaintiff also takes error with the Als statement thashe “considered the

® As when presenting her comipits regarding the ALJ's analigsin the second functiona

area, Plaintiff again refers to additior&lidence—including what she claims are popr

scores on the mini mental status examaoretiand hearing testimprthat “she stopped

working due to an inability to lep up with the worlpace, learn new tasks, or refrain from

beco_mlngi ‘mixed up”—in sui)?ort of her bdiithat the ALJ erred imnalyzing the third
functional area. (Doc. 24 at 17). Neverthelesss, ltlearing testimony that Plaintiff refer
to does not exist. Plaintiffites “Tr. 62, 64", which refers tpages 63 and 65 of Doc. 16

5

3. While these pages are, indeed, portions of Plaintiff's hearing transcript, PIgintiff

nowhere states that “she stogpeorking due to amability to keep upvith the wak pace,

learn new tasks, or refrain from becoming ‘mixexq)” or even anything remotely simila
to this alleged testimonySéeDoc. 16-3 at 63, 65). Likewis®laintiff cites to the mini
mental status examination (“MMSE”) comf#d by Dr. Littlefield as evidence that sh
“scored poorly,” but she received a score ob26of 30, which DrLittlefield stated was
“in the normal range.” (Doc. 164 56; Doc. 24 at 17). Additiotlg, Plaintiff refers to the

mini mental status examination completeddyy Mastikian in which she received a sco
of 19 out of 30 as evidence that her poor eceflects “significant cognitive dysfunction.’
(Doc. 24 at 17 (citing Doc. 18 at 28-29)). Nevertheledsr. Mastikian explicitly noted
that Plaintiff “appeared asidugh she was not providing dlfaffort on this MMSE this

time around” and made detailed flndln%s aghe likely possibility that Plaintiff was
exaggeratlng her symptoms. (Doc. 16-9 atZ®9—Even if one werdo interpret this

“evidence” in such a_vxaaas to believe it is indicative @f greater limitation in the third
functional area—which the Court does note-tkhvidence also supports the ALJ
conclusion and, accordinglwe must defer to the ALJ’s decisid®eeBurch, 400 F.3d at

679 ﬁ“Where evidence is suscefilto more than one rational interpretation, it is the ALJ

conclusion that must be upheld.”) (citiAgdrews 53 F.3d at 1039-40).

®1n her Reply, Plaintiff alsasserts, without citation, théte ALJ’s reliance on Plaintiff's

e

S

mini mental status examination is inapprapgibecause an MMSE is a “test that screens

for Alzheimer’s, an impairmemtot suffered by Benear,’hd because an MMSE “does nd
demonstrate a lack of concentration deficits ugepression and amty.” (Doc. 31 at 4).

~—

Nevertheless, MMSEs are consistently useslduate the concentration, persistence, and

ace of claimants’ mental impairmeng&ee, e.g.Clark v. Berryhill No. 16-CV-2854-

EN-AGS, 2018 WL 620144at *2 (S.D. Cal. Jan. 29018) (stating that the ALJ
“properll}l/ focused on the mailtstatus examinations” whesxamining the claimant’s
mental health evidence ingHunctional area of concernti@n, persistence, or pacege
also Pounds v. Astryer72 F. Supp. 2d 713, 729 (W.[Pa. 2011) (“Limitations in

concentration, persistence, or pace . . .aftan be assessed through clinical examination

or psychological testing.(citing 20 C.F.R. Pt. 404, Subg?, App. 1, § 12.00)).
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possibility of exaggeration in syptoms as suspected by ttensultative examiner Rober
Mastikian, Psy.D.,” because Plaintiff clairtisat the ALJ did “not actually evaluate th
plausibility of the examiner’s claim or statevithis impacted the analysis of [Plaintiff's
mental impairments.” (Doc. 164 40; Doc. 24 at 17). Howewndlaintiff's argument here
is baseless, as the ALJ extensively disea why she afforded Dr. Mastikian’s opinio
significant weight in her final decisionSéeDoc. 16-3 at 41). Particularly, the AL
considered how Dr. Mastikian “detected agb#ity of exaggeration of symptoms” which
aligned with the ALJ’s findings that Plaintiifonsistently presented for medical treatme|
of physical symptoms withowvidence of mental distress or psychotic symptonid.).

While it is true that “[c]ytes of improvemenand debilitating sympms are a common
occurrence” with mental healttonditions such than ALJ may not discount attestation
of impairment “merely because symptomsxwand wane in the course of treatment
Garrison v. Colvin 759 F.3d 995, 1017 (9th Cir. 2014he ALJ acknowledged this ang

gave 29 examples from the record spagrfrom October 2013 through November 201

consistently demonstrating Plaintiff's absenof psychiatric symptoms over that time

frame, (Doc. 16-3 at 41 (citing Doc. 16-814t0-11, 162, 165, 168, 07180, 182, 188;
Doc. 16-9 at 7, 15, 93, 100, 105, 112, 1133, 130, 174, 179, 185; Doc. 16-10 at 26, 8
89, 97-98, 110, 112))Appropriately, the ALJ determédl that Dr. Mastikian’s opinion

was “consistent with and supped by the evidence.ld.).

" The examples cited by the ALJ includepajmtments in October 2013, January 201
May 2014, August 2014, September 200&tober 2014, Novendr 2014, December

2014, January 2015, Februaz915, May 2015September 2015, and November 2015.

grSee id.. Plaintiff saw at least nine differemedical professionalat these visits.lq.).
hese physicians noted that Plaintiff wasoperative, had appraogte mood and affect,
and indicated the absence of psychiatric symptolah3. (

8 Plaintiff also argues that Dr. Mastikian’s “dajmed basis for his suspicions” that Plainti

was exaggerating her symptoms are “largelylegitimate.” (Doc. 24 at 17). Specifically,

in response to Dr. Mastikian®atement that Plaintiff's Fution Report “appears as if it
was written by two different people basedtba changes in handwriting,” (Doc. 16-9 3
29), Plaintiff states that her “rew of the report shows that thiast majorityis clearly one
handwriting,” (Doc. 24 at 17) (emphasis addelhis is essentiallan admission that at
least a portion of Plaintiff's Function Repowvas completed by two different people
Therefore, it appears that Ddastikian’s statement that “filappears as if one perso
answered the question and had another peaddnon information after the fact, whicl
makes the document and everything included suspect,” (Doc. 16-9 at 29), is, indee(
legitimate. SeeDoc. 16-7 at 53-54, 57qportions of Plaintiff's July 8, 2014 Functior
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Finally, Plaintiff argues that the ALJ errgdfinding that Plaintiff’'s cruise vacation

during the adjudicatory period waet necessarily consistent wighaintiff's allegations of

disabling cognitive and social impairmeni®oc. 24 at 18 (citing Doc. 16-3 at 40—41)).

Specifically, Plaintiff takes errawith the ALJ’s assertion that a cruise ship is a “confin

vessel full of strangers.1d.). According to Plaintiff, the AL® description of cruise ships

as “confined” spaces is “inaccurate” becauseisg ships are massive, spacious vesse
(Doc. 24 at 18). However, in light of Merriam-Webster's defamtiof “confined” as
“limited to a particular location?'it is not inappropriate to desise a cruise ship in this
manner as a cruise ship is, indeed, bounded in area.

Plaintiff also claims thathe ALJ failed to consider &ntiff's “testimony that she
participated in cruise activities ‘whetigere’s not a whole lot of people.’Td; (citing Doc.
16-2 at 65)). However, Plaintiff misrepresehé&s hearing testimony. Rather, in respon
to the ALJ’s question of what sldid on the cruise, Plaintiffated that she would “lounge,’
“watch the water,” and that “sometimes thead a show and they had a place where Y
could, could [sic] go where there’s not a whigeof people and, and [sic] you could s
and, and [sic] watch it.” (Doc. 16-2 at 65). Rl#f does not state that she “participated

cruise activities ‘where there’s not a wholedbipeople,” as Plaintiff claims, but insteaq
described the show she attended (which was in addition to other activities she partid
in) as an environment “where there’s not a vehot of people.” (Doc. 16-2 at 65; Doc. 2
at 18).

Further, Plaintiff claims that the ALJred by failing to “distinguish between thg

Report seemingly showing variations inandwriting). Regarding Dr. Mastikian’s
comment that Plaintiff “claimed to havesgnificant amount omedical problems, yet

ou

—

n

ipat

U

there was no evidence the documentation to provide thuto her claims,” (Doc. 16-9 at
29), Plaintiff states that it “is unclear hdine doctor can make such a strong claim w

en

he was not provided any medical records, @emt physical, by the State Agency,” (Dog.

24 at 18). Nevertheless, this was jumte of multiple Inconsistencies noted
Dr. Mastikian when evaluating Plaiff's credibility and consistency.SeeDoc. 16-9 at
29). Further, Dr. Mastikian’s findings of gonsistencies were based on the informati
Plaintiff provided “when compared to imfoation included in the records and hg
presentation.”Ifl.).

® Confined MERRIAM-WEBSTER https://www.merriam-webst.com/dictionary/confined
(last visited Jan. 3, 2018).
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mere presence of other people and Benearnshttteractions with others on the cruise

because the “only activities she testifiedtothe ship were solitary and did not requi

interacting with other guests.” (Doc. 24 ). While Plaintiff characterizes all of he

activities on vacation as “solitary,” it is dubioustilaintiff did not interact with any other

individuals during the entirety of her vacatiéwcordingly, the Court does not believe th
argument proves that the ALJ erred in descrilairoguise ship as a “confined vessel full ¢
strangers” nor deprive the ALJ'®dsion of substantial evidence.

Finally, Plaintiff argues that the ALJ “meak no attempt to exaah how the ability
to be near other people on agla ship relates at all to mottial limitations in interacting
with supervisors” despite Dr. Littlefield’s finalg that Plaintiff's “prmary social limitation
involved difficulty handing criticism from supervisors, a scenario which is irrelevant t
cruise.” (d. at 18-19). Nevertheless, this argument misses the mark, as a clain
response to supervisory criticism is just onedaethich may be considered in the area
social functioning. Indeed, the Social Security Administration’s reiguis define “social

functioning,” in part, as one’s “capacity tmteract independently, appropriately

effectively, and on a sustained basis wither individuals™—not just supervisors,

20 C.F.R. Pt. 404, Subpt. Rpp. 1, § 12.00(C)(2) (Mental Disorders, Assessment
Severity). Although Dr. Littlefieldlid state that Plaintiff “may have difficulty respondin
to supervisory criticism,” he also found tiaintiff “demonstratedjood ability to relate
to and interact with othelig an appropriate manner” amudicated that he believed sh
would be able to do so ia work setting. (Doc. 16-8 &8). Further, the ALJ afforded
significant weight to Dr. Littléeld’s opinion afterfinding it was consistent with and
supported by the evidence. (Doc. 16-3 at Attordingly, the Court does not believe th;
the ALJ erred in finding that Plaintiff's traV was inconsistent iin her “allegations of
disabling cognitive and social impairments” nordetermining that her ability to trave
suggested “a level of function consistent with work related tadkk.at(40).

In conclusion, substantial evidence suppdhe ALJ’'s finding at step two tha

Plaintiff's mental impairments were non-sevekoreover, even ithe ALJ should have
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found Plaintiffs mental impairment to bev&se, such an error isarmless as ‘it is
inconsequential to the ultine@nondisability determinationMolina v. Astrue 674 F.3d
1104, 1115 (StiCir. 2012);see alsd-eild v. Colvin No. CV-12-00330-TUC-BPV, 2013
WL 4525198, at *8 (D. Ariz. Ag. 27, 2013) (“Error in a stawo determination that some
impairments are nonsevere is harmless when the ALJ determines that other impai
are severe and proceeds tigb the sequential evaluationnsidering the allegations of
functional limitations imposed by non-sevemmpairments.”). Despite finding thaf
Plaintiff's medically determinable mentabdmditions were non-severe, the ALJ found th
Plaintiff had other severe physical impagnts at step two and continued with th
sequential evaluation. (Doc. 16-3 at 39).

B. Whether the ALJ Properly Weighed the Opinions of Drs. Hayashi,

Hagevik, and McClain

Plaintiff next argues that the ALJ erredevhweighing the opinions of Drs. Hayash,

Hagevik, and McGlin—three of Plaintiff's treatig physicians. (Doc. 24 at 19).

In social security caseshere are three types of medical opinions: “those fr(
treating physicians, examining physitsa and non-examining physiciand/alentine v.
Comm’r, 574 F.3d 685, 69@®th Cir. 2009) (citation omittgd“The medical opinion of a
claimant’s treating physician is given ‘cooitmg weight’ so long as it ‘is well-supported
by medically acceptable clinical and laborg diagnostic tehniques and is not
inconsistent with the other substantial erde in [the claim@’s] case record.”Trevizo
v. Berryhill, 871 F.3d 664, 675 (9th Cir. 2017uing 20 C.F.R. 804.1527(c)(2)). ALJs
generally give more weight to medical ojpims from treating physians “since these
sources are likely to be the medical pesienals most able tprovide a detailed,
longitudinal picture of [the claimant’s] rdeal impairment(s) and may bring a uniqu
perspective to the medicalidence that cannot be obtath from the objective medica
findings alone or from reports of individual examinations . . . .”
20 C.F.R. 88 404.1527(c)(2%16.927(c)(2). Thus, the opomn of a treating source ig

generally given more weightah the opinion of a doctor widoes not treat the claimant.
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Lester 81 F.3d at 830. Should the ALJ decidé¢ tmogive the treatig physician’s medical

opinion controlling weight, the ALJ must weighaccording to factorsuch as the nature

extent, and length of the physician-patient relationship, the frequency of evaluation:

whether the physician’s opinida supported by and consistewith the record, and the
specialization of the physiciamrevizq 871 F.3d at 676ee20 C.F.R. 88 404.1527(c)(2)
416.927(c)(2).

Although a “treating physician’s opiniaa entitled to ‘substantial weight,Bray,
554 F.3d at 1228 (citian omitted), it is “not binding oran ALJ with respect to the
existence of an impairment or thitimate determination of disabilityBatson 359 F.3d
at 1195. Rather, an ALJ may reject the amtcadicted opinion o treating physician by
stating “clear and convincing reasons te supported by substantial evidend®yan v.
Comm'r of Soc. Sec528 F.3d 1194, 1198 (9th Cil0@8) (citation omitted). “If a treating
or examining doctor’s opinion is contradidt by another doctor’'s opinion, an ALJ m3g
only reject it by providing specific and legitimatsasons that are supported by substan
evidence."”ld. (citation omitted). Neverthess, “[tihe ALJ need nadccept the opinion of
any physician, including a treay physician, if that opiniors brief, conclusory, and
inadequately supportday clinical findings.”"Thomas v. Barnhay278 F.3d 947, 957 (9th
Cir. 2002).

When evaluating Plaintiff's impairmentthe ALJ afforded little weight to the
opinions of Drs. Hayashi, Hagevik, and McClain, which wenetradicted by the opinions

of Drs. Briggs, Ostroski, and Bird. (Doc. 16a847-49). For the reasons set forth below,

the Court finds that the ALJ provided “specific and legitimate reasons that are supj
by substantial evidence” for assigning little igig to the opinionsof Drs. Hayashi,
Hagevik, and McClainRyan 528 F.3d at 1198.

1. The Opinion of Dr. Hayashi

Plaintiff claims that the ALJ erred ingiounting the opinionef treating family
practitioner Dr. Hayashi. (Doc. 24 at 20). Aitigh the Court agreabat some of the

justifications provided by the ALJ for stounting Dr. Hayashi’'s opinions were n(
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“specific and legitimate reasons supported by substantial evidence,” this errof

harmless, as the ALJ providether, specific and legitimateasons based on substantirl
n

evidence for discounting Dr. Hayashi’'s opinioBge Stout v. Comm’r, Soc. Sec. Admipn.

454 F.3d 1050, 1054-55 (9th Cir. 200&e alsdeBerry v. Comm’r of Soc. Sec. Admin.
352 F. App’x 173, 176 (9th Cir. 2009) (ALJ&rror in using his personal conclusion

regarding one physician’s deviation from acceptesdlical practice asfactor in rejecting

We

that physician’s opinion as unreliable was hiasa because the ALJ “gave several specific

~—+

and legitimate other reasons supported dumpstantial evidence” for rejecting tha
physician’s opinion that aimant was disabled) (citif®ayliss v. Barnhart427 F.3d 1211,
1216 (9th Cir. 2005))Bartels v. ColvinNo. CV 15-5144-AFM, 2016 WL 768851, at *4

(C.D. Cal. Jan. 29, 2016) (affirming the AkJlecision denying social security benefits

even though the ALJ erred dhiscrediting a treating psyclogist’'s opinions based on a
purported lack of cognitive $ting results because the @rmeas harmless since the ALJ
presented an independent, specific and legigmedson supported bBybstantial evidence)
for giving little weight to theopinions of that treating psyclogist). Accordingly, even if
some of the justifications provided by the Aor discounting Dr. Hayashi’s opinions were
erroneous, the ALJ’s error ditbt materially impact her dexson and the conclusion of no
disability would not changeSee Carmickle v. Commissiong83 F.3d 1155, 1162 (9th
Cir. 2008).

In affording little weight to the statemerdagDr. Hayashi, the ALJ first found that

the “opinions limiting the claimant to less thaedentary work are inconsistent with and

unsupported by the medical egitte.” (Doc. 16-3 at 48). Nably, inconsistency between
a physician’s opinion and a claimant’s dieal records constitutes a “specific and
legitimate reason” for rejecting tlopinion of that teating physicianSee Tommasetti v
Astrue 533 F.3d 1035, 1041 (9thrCR008) (holding that thALJ reasonably discountec

the opinion of a treating physician becautie medical records did not support the

limitations the physician set forth in her opiniorsge also/alenting 574 F.3d at 692—-93
(holding that the ALJ sufficiently justifée its rejection of a treating psychologist’

72
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contradicted testimony becauseonflicted with the psycHogist's own treatment notes)

Here, however, Plaintiff argues that Blayashi’s opinions “were not inconsister|
with or unsupported bthe objective evidence(Doc. 31 at 5see alsdoc. 24 at 20). In
contrast to the evidence cited by the AL&iRtff points to evidence which she believe
supports Dr. Hayashi's opinioA$.(SeeDoc. 24 at 20; Doc. 31 at 5-6). Nevertheles
“[w]here evidence is susceptibte more than one rationalterpretation, it is the ALJ’s
conclusion that must be upheld@turch 400 F.3d at 679. While it is true that a reviewir
court “may not affirm simply by isolating ‘specific quantum of supporting evidence,
Ryan 528 F.3d at 1198, considéam of the entire record revedhat substantial evidenct
supports the ALJ’s statement that Dr. Hslyig&s opinions “are inconsistent with an
unsupported by the medical evidence,” (Doc. 16-3 at 48).

Despite Plaintiff's contention that the Aldid not explain how the medical recorg
failed to support Dr. Hayashi’'s opinion, (Doc. @420), the ALJ specddally stated that
Dr. Hayashi’s opinion limiting Plaintiff to leghan sedentary work conflicted with his ow
treatment notes, which reflected that Piffifprimarily presented for refills on pain

medication” and “consistently commented” tRdaintiff was “well-appearing.” (Doc. 16-

3 at 48). Although Plaintiff claims that DHayashi’'s comment that Plaintiff was “wellt

appearing” was merely “an initial impressiand does not equate to a patient lacki
debilitating symptoms or conditions,” (Do24 at 20), an examination of the medic
records cited by the ALJ demdretes that Dr. Hayashi contasatly found that Plaintiff
was “well-appearing” duringis exams of Plaintiff.§eeDoc. 16-10 at 5%5, 58, 61, 64,
67)1! Moreover, the ALJ noted théte clinical findings in DrHayashi’s records did “not|
support the severe degree of limitations & dipinions.” (Doc. 16-3 at8—49 (citing Doc.
16-10 at 46, 51, 58)). Althoudbr. Hayashi opined that Pldiff was “unable to maintain

10 Even if substantial édence sugﬁorts Plaintiff's intemptation of the evidence, this doe
not establish errodamerson v. Chated12 F.3d 1064, 1067 (9@ir. 1997) (“[T]he key
8uest|on IS not whether there substantial evidence thabuld support a finding of

isability, but whether there mubstantial evidere to support the Commissioner’s actugl

finding that claimant is not disabled.”).

ﬂtl-lg? ALJ cited these records in her opiniorf2#F:11, 14, 17, 20, 23, 26.” (Doc. 16-
a :
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a full time or part time job at this time duedpileptic seizers [signd chronic back pain,”
(Doc. 16-8 at 194), his mediceecords from the visits citeby the ALJ indicate that
Plaintiff's seizures and bagdain were controlled with mechtion, (Doc. 16-10 at 47, 53
56). Indeed, even after Plaiifitiold Dr. Hayashi at a visibn October 12, 2015 that sh
was “doing ‘great,” (Doc. 16-1@t 45), Dr. Hayashi filled dwlisability paperwork that
same date opining that Riaff had severe limitationsjd. at 20, 47). Further, the ALJ
acknowledged that although thevas “a record of a visit whehe claimant was weak an(
wobbly,” Plaintiff's symptoms athat visit “appear[ed] to ban isolatedecorded event
when on medication for her impairments.”a® 16-3 at 49). These inconsistencis
between Dr. Hayashi’'s opiniorand Plaintiff's medical reads constitute “specific and
legitimate” reasons supportbg substantial evidence for affording Dr. Hayashi’s opinio
little weight. SeeValenting 574 F.3d at 692-93,ommasetti533 F.3d at 1041.

Next, the ALJ afforded little weight torDHayashi’s statements because she fou
that the records indicated that his opinidngy unjustifiably rely more on subjective
reporting rather than objectivéiagnostic and clinical evidence.” (Doc. 16-3 at 48

Plaintiff, however, contends that there is eadence demonstrating that Dr. Hayas

unduly relied on Plaintiff's complaints of paifdoc. 24 at 21; Doc. 31 at 6). On this point,

the Court agrees with Pldiff. “If a treating provider’'s opinions are based ‘to a larg
extent’ on an applicant’s seléports and not on clinical glence, and the ALJ finds the
applicant not credible, 6hALJ may discount the treating provider's opinio@lanim v.
Colvin, 763 F.3d 11541162 (9th Cir. 2014) (citinfommasetti533 F.3d at 1041 (holding
that the ALJ’s rejection of the treating pfofan’s opinion was supported by specific ar
legitimate reasons where the Alstated that the treatinghysician’s assessment wa
essentially a “rehashing ofaimant’s own statementshd was therefore undermined b
the ALJ’s finding that the claimant was raedible)). However, “when an opinion is ng
more heavily based on a patient’s self-reptrts on clinical observations,” there is n
basis for rejecting that apion on these groundsl.

Although the ALJ cites Plaintiff's frequeneports of “severe pain,” the ALJ
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provides no evidencéhat Dr. Hayashi’'s opinions were based more heavily on these

subjective reports than on Dr. Hayashi's etvations and assessments. (Doc. 16-3 at| 48
(citing Doc. 16-10 at 42, 47, 49, 66)). Accordinghe Court finds that substantial evidenge
does not support the ALJ's conclusion tHat. Hayashi relied more on Plaintiff's
subjective complaints than on oljee diagnostic and clinical evidencgeeGhanim 763
F.3d at 1162. Nevertheless, because thepkbJided other, specifiand legitimate reasons
based on substantial evidentm discounting Dr. Hayashi’'s opinions, this error |s
harmlessSee Stoyt454 F.3d at 1054-5ReBerry, 352 F. App’x at 176Bartels 2016
WL 768851, at *4.

The next reason the ALJ offers for discangtthe opinions of Dr. Hayashi is that

D

“the opinions are on forms with checked boresl there is no explanation for the degrge
of limitations.” (Doc. 16-3 at 48). Plaintiff clas that this is error because Dr. Hayashi

supported his opinions with numerous recadd findings. (Doc. 24 at 21). In support

Plaintiff citesGarrison v. Colvina Ninth Circuit case holding that an ALJ erred by failing
“to recognize that the opinions expressed ieokbox form in the . . . Questionnaire wefe
based on significant experience with [thaiclant] and supported byumerous records,
and were therefore entitled to weight tlteat otherwise unsupported and unexplained
check-box form would not meritGarrison 759 F.3d at 101%. Nevertheless, the ALJ
here found that Dr. Hayashi’s opinions weresupported, as she sgmally noted that

“[c]linical findings in the doabr’s records [] do not supportalsevere degree of limitations

J7

in the opinions.” (Doc. 16-3 at 48—49). Whewvaluating conflictingnedical opinions, “an
ALJ need not accept a treatimpysician’s opinion that i€onclusory and brief and
unsupported by clinical findingsTonapetyan v. Halter242 F.3d 1144, 1149 (9th Cir
2001) (citingMatney v. Sullivan981 F.2d 1016, 101®th Cir. 1992))see also Batsgn

12-1n the portion of her Ogning Brief arguing that #h ALJ erred in discounting
Dr. Hayashi’'s opinion basedn its check-box form, Plaiff attributes the following
quotation toReddick v. Chaterl57 F.3d 715, 725-26 (9thrCiL998): “In the absence of
impropriety in rendering medical judgmerthe discounting of the treating physicia
opinion based on a check box form or claimed undue reliance on reported sympit
legal error.” GeeDoc. 24 at 21-22). HowevdReddick v. Chatedoes not say this, or evel
discuss opinions in check-box form at all.

—IU:
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359 F.3d at 1195 (holding that the ALJ didt mor in discounting the opinions of thg

D

claimant’s treating physiciarfer being in checklist fornand unsupported by substantive

medical findings because “an ALJ may dishitdreating physicians’ opinions that ar

D

conclusory, brief, and unsupported twe record as a whole”) (citifndatney 981 F.2d at
1019).
Not only did the ALJ find that Dr. Hayaish clinical findings did not support the

severe degree of limitations in his opiniobat cursory review of Dr. Hayashi’'s opinion

[92)

reveals that they are brief and do not congy explanation for the degree of limitatior|s
imposed. $eeDoc. 16-8 at 194; Dod.6-10 at 20-21, 69—-70). pons given in formats

which provide little opportunity for the physician to explain the bases of his or her op|nior

are entitled to little weightCrane v. Shalala76 F.3d 251, 253 (9th Cir. 1996) (holding
that the ALJ permissibly rejected three pgsylogical evaluations “because they wefe
check-off reports that did nobntain any explanation of the bases of their conclusiong”).
Following Tonapetyan Batson and Crane the ALJ did not err by discounting
Dr. Hayashi’s opinions for being on formstlvchecked boxes lackg explanation and
support for the degree of limitations impos8deTonapetyan242 F.3d at 114Batson
359 F.3d at 1195.

In assigning little weight téhe opinions of Dr. Hayashihe ALJ also noted that

Dr. Hayashi is a general practitioner rather than a specialist. (Doc. 16-3 at 49). Althoug

specialization is one of several factors JLmust consider when evaluating medigal
opinion evidence, 20 C.F.R. § 404.1527(})(8he Commissioner concedes that thjs
factor, standing alone, would not be dfisient basis for discounting Dr. Hayashi's
opinion,” (Doc. 25 at 11-12). Notwithstding, the ALJ provided other, specific and
legitimate reasons supportdry substantial evidence for discounting the opinion |of
Dr. Hayashi.

Finally, the ALJ discounted Dr. Haghi's opinions because she found the
limitations he imposed “inconsistent with ardividual who can travel for two weeks in

Hawaii and two weeks in Alaska.” (Doc. 16-348). Plaintiff contends this rationale for
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giving little weight to Dr. Hayasts opinions is erroneous bagse the ALJ did not cite any
cruise-related activities which undermii@r. Hayashi’'s opinions (Doc. 24 at 22).
However, Plaintiff's argument is irrelevards it is clear from # ALJ’s opinion that
traveling for an extended period of time geif the activity the ALbelieves is inconsistent
with Dr. Hayashi’s opinions limiting Platiff to less than sedentary worlsdeDoc. 16-3
at 48-49). Notably, an ALJ may discouwrinion evidence when a physician asses;s

limitations that appear to be inconsisterth the claimant’s level of activitysee Rollins

v. Massanari261 F.3d 853, 8 (9th Cir. 2001)Morgan v. Comm’r of Soc. Sec. Admin.

169 F.3d 595, 600-02 (9th rCi1999) (considering an inosistency between a treatin
physician’s opinion and a claimant’'s dadgtivities a specific and legitimate reason
discount the treating physician’s opiniorhe Court finds that the ALJ reasonab
concluded that traveling for axtended period of time is ingsistent with the significant
limitations Dr. Hayashi assessedhis opinions. Thereforeéhe Court upholds the ALJ’s
analysis, as this constitutes a “specifitddegitimate” reason spprted by substantial
evidence for discounting Dr. Hayashi’s opinions.

In conclusion, the ALJ provided speciéind legitimate reasossed on substantia
evidence for discounting Dr. Hayashi’s opinsomAs a result, the ALJ did not err i
affording Dr. Hayashi's statements little weight.

2. The Opinion of Dr. Hagevik

Plaintiff contends that the ALJ erred irving little weight to the opinion of treating
neurologist Dr. Hagevik. (Doc. 24 at 22). \Mever, the ALJ set forth several specific ar
legitimate reasons supportdny substantial evidence rfadiscounting Dr. Hagevik’s
opinion.

First, the ALJ stated that Dr. Hagevik’s opinion that Plaintiff “would be capabls
less than sedentary work, could not perfornmkingght hours a day, five days a week on
consistent basis, and would mmesre than six days a monthwbrk,” is “not consistent
with the consistently relativelynremarkable clinical findings the doctor’s own records.”

(Doc. 16-3 at 49). Although &ntiff claims that Dr. Hagevik’s medical findings were n(
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unremarkable and there was no conflict with ogiteelimitations, (Doc31 at 9), the Court
disagrees?® Rather, in contrast to the severe degridamitations set forth by Dr. Hagevik,
the ALJ cited medical records froPlaintiff’s visits with Dr. Hagevik which indicate thal
Plaintiff's electroencephalogratiEEG”) was normal, she vgain no acute distress, sh
had good strength in both upper and lower exties) she did not have a tremor, and not
that Dr. Hagevik suspected that “many hefr symptoms were gaed by stopping her
medications.” (Doc. 16-8 at I8189-90). The inconsistensibetween the limitations se
forth in Dr. Hageviks opinion and Plaintiff's medicakcords constitute “specific ang
legitimate” reasons supporteég substantial evidence foffarding Dr. Hageik’s opinion
little weight. SeeValenting 574 F.3d at 692-93;,0mmasetti533 F.3d at 1041.

Second, the ALJ noted that Dr. Hagesildpinion consisted of check-box form
that did not explain the basis for his conclusiabout the severity of Plaintiff's limitations
(Doc. 16-3 at 49). As Plaintiff makes no argument that it was improper to rq
Dr. Hagevik’s opinion based on their formaeéDoc. 24; Doc. 313} the Court considers
any argument on this point waiveseeBray, 554 F.3d at 1226 n. Arpin, 261 F.3d at 919
(“issues which are not specifically and distig argued and raised in a party’s openit
brief are waived”) (citation omitted). Eveso, the ALJ did not err by discounting
Dr. Hagevik’'s opinion for being on forms witthecked boxes lacking explanation ar
support for the degree of limitations impos8deTonapetyan242 F.3d at 114Batson
359 F.3d at 1195.

Third, the ALJ determined that Dr. Hagjes opinion containingevere limitations

13 plaintiff also argues that the ALJ erredfinding Dr. Hagevik’s opinion inconsistent

with his clinical findings because Dr. Hagevik's “physical examinations do not cor
musculoskeletal evaluations and are movacerned with neurologal findings,” and
because “some of the conditions treated byHagevik, such as seire disorder, are not
tzyj)lcally associated with muah the way of observable phygal clinical findings.” (Doc.

at 23). Nevertheless, Plaintiff's medicacords reveal that Dr. Hagevik mad
musculoskeletal evaluations dugihis examinations of Plaifftand recorded his physica
clinical findings. SeeDoc. 16-8 at 189).

14 Plaintiff merely points out that that the ALrejected the opinion of treating neurologi:
Andre Ha%ewk, M.D. with largely identicand similar rationale to that employed i
rejecting the opinion of Dr. Hayashi (T48), including the checkbox format of th
opinions . . . .” (Doc. 24 at 22).
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essentially restricting Plaintiff “to almostonstant bed rest” were inconsistent with
Plaintiff's ability to drive indepedently, travel for two weeks attime to destinations such
as Hawaii and Alaska, and go omises. (Doc. 16-3 at 49). As notedpra an ALJ may
discount opinion evidence when a physicisssesses limitations that appear to be
inconsistent with the claimant’s level of activi§ee Rollins261 F.3d at 856ylorgan, 169
F.3d at 600-02. Although Plaiff contends that Dr. Hagevi&'limitations do not correlate
to a bedridden individual, buttreer are “consistent with aniéity to work less than 4 hours
a day with frequent breaks, anath occasional use of the ids,” (Doc. 31 at 7-8), this
interpretation is incompatibleith Dr. Hagevik’s stated opiniathat Plaintiff is “unable to
maintain employment[,]” (Dod6-8 at 192). Moreover, th_J reasonably concluded that
traveling for an extended period of timeivaérg independently, ahgoing on cruises arg

activities inconsistent with the severe, tigag limitations Dr. Hgevik assessed in hig

opinions.See generally TommaseiB3 F.3d at 1040 (holding that the ALJ did not err|in

discounting the claimant’s testimony about &x¢éent of his pain and limitations based gn

174

his ability to travel to Veneala for an extended time to cdog an ailing sister because
the “ALJ could properly infefrom this fact that [the claaant] was not as physically
limited as he purpted to be”) (citingSample v. Schweike$94 F.2d 639, 642 (9th Cir
1982) (“In reaching his findirgy the [administrative] 1& judge is entitled to draw
inferences logically flowingrom the evidence.”)). Thereforthe Court upholds the ALJ’S
analysis, as this constitutes a “specifiddegitimate” reason spprted by substantial
evidence for discounting Dr. Hagevik’s opinion.

Finally, the ALJ also statethat she considered thmief treatment relationship,
between Plaintiff and Dr. Hagilk when affording little weighto Dr. Hagevik’s opinion.
(Doc. 16-3 at 49). Although Plaintiff arguéisat the length of Dr. Hagevik's treatment
relationship is not a basis for discounting higwagn, the Ninth Circuit has made clear that
the “ALJ is required to consider the fact@et out in 20 C.F.R§ 404.1527(c)(2)-(6) in
determining how much weight to affattae treating physician’s medical opinioGhanim
763 F.3d at 1161 (citingOrn v. Astrue 495 F.3d 625, 631 (9th Cir. 2007);
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20 C.F.R. 8 404.1527(c)). Thefsestors include the “[llengtbf the treatment relationshig
and the frequency of examination” by the tregtphysician, and th§n]ature and extent
of the treatment relationship” between the patient and tteating physician.
20 C.F.R. 8 404.1527(c)(2)(i)-(iiy herefore, the ALJ did netrr in considering the length
of the treatment relationship beten Dr. Hagevik and Plaintiff.

In conclusion, the ALJ provided specifind legitimate reasomssed on substantia
evidence for discounting Dr. Hagevik's opinioAs a result, the ALJ did not err in
affording Dr. Hagevik’'s statements little weight.

3. The Opinion of Dr. McClain

Plaintiff also contends that the ALJ erredgiming very little weght to the opinion

of treating source Dr. McClain, who opinedattPlaintiff would never be able to work

(Doc. 24 at 19, 23). However, the ALJ set liospecific and legitimatreasons supporteq
by substantial evidence for d@amting Dr. McClain’s opinion.

As a preliminary matter, the ALJ first notedw Dr. McClain himself wrote that hg
did not assess patients for work-related @y, (Doc. 16-3 at 49 (citing Doc. 16-9 3
194)). Rather, Dr. McClain “refer[s] patientto a physical therapy facility” for arn
evaluation of their total bodgonditioning. (Doc16-9 at 194). Similarly, the ALJ alsd
stated that Dr. McClain’s opinion letter isnclusory and “does not provide a function-b)
function analysis” of what Plaiiff can do. (Doc. 16-3 at 4%eeDoc. 16-9 at 194). As
these observations by the ALJ make cldar, McClain’s opinion fails to make any
functional limitations. Where a treating physicis opinion does nobatain any functional
limitations, the ALJ is not required to piide reasons for rejecting that opini@mith v.
Berryhill, 708 F. App’x 402, 48 (9th Cir. 2017) (holding that the ALJ “did not err by n
providing reasons to reject Dr. Ashcraft's égtbecause the letter contained no opiniong
to [the claimant’s] functional limitations” arttiat the ALJ “properhgave little weight to
Dr. Schroeder’s opinion becaug failed to provide specific functional limitations'yee
alsoTurner v. Comm’r of Soc. Se613 F.3d 1217, 122(9th Cir. 2010)concluding that

the ALJ did not err by not prading reasons to reject a treating physician’s report wi
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that report contained no functional limitatioA3JEven so, the ALJ provided specific and
legitimate reasons supped by substantial evidender giving very little weight to
Dr. McClain’s opinion.

First, the ALJ discounted Dr. McClain’s opon because it was inconsistent with
the unremarkable diagnostic imaging resultsaitd the minimal clinical findings made
by Dr. Briggs during the consultative examiion. (Doc. 16-3 at 49). Inconsistency
between a physician’s opinion and objectmedical findings constitutes a “specific and
legitimate reason” for rejecting tlopinion of a tredng physicianSee Valentins74 F.3d
at 692-93Tommasetti533 F.3d at 1041. NeverthelessiRtiff claims that inconsistency
with the opinion of Dr. Brigs does not justify the rejection of Dr. McClain’s opinign
because Dr. Brigg’s opinion was itself upported by substantial evidence and given
“little weight.” (Doc. 24 at 23; Doc. 31 at(8iting Doc. 16-3 at 4849)). Notably, however,

the ALJ did not write that she was disoting Dr. McClain’s opinion because it wa

(92

inconsistent with Dr. Brigg’®pinion, but rather because it was inconsistent with the
“‘minimal clinical findings” made by Dr. Briggs during ¢éhconsultative examination
(Doc. 16-3 at 49). Although &hALJ did afford little weighto Dr. Brigg's opinion that
Plaintiff did not have any limitations in physi@xertion because she found that there were
indications that Plaintiff would at least has@me degree of limitation, the ALJ stated that
the “largely normal clinical examinationfompleted by Dr. Briggs was “extremely
persuasive in finding the claimant is lindtéo the residual functional capacity reachéd
herein.” (d. at 48).

In addition to finding Dr. M€lain’s opinion inconsisterwith Dr. Brigg’s clinical

findings, the ALJ also found Dr. McClain@pinion inconsistent with the unremarkable

151n her Reply, Plaintiff clans error with Defendant’s s@hent in its responsive brief
that the ALJ was “under no obligation to cmies” Dr. McClain’s opinion. (Doc. 31 at 9
(citing Doc. 25 at 13)). Althagh Plaintiff takes issue witbefendant’s word choice, it is
clear from Ninth Circuit precedent that &h.J need not providespecific reasons for
re]!ectlng the opinion of a ph\F/smlan whadls to make any functional limitationSurner,
613 F.3d at 1223Smith 708 F. App’x at 403. Further, the extent Plaintiff makes this
argument in an effort to insiiate that the ALJ failed to consider Dr. McClain’s opinion,
this argument fails. Rather, it is clear tifa@ ALJ considered thepinion in compliance
with 20 C.F.R. § 404.1527(gnd Igdlgg), as the ALJ providereasons to discount thg
opinion and weighed it in Rintiff's assessmenSé¢eDoc. 16-3 at 49-50).

A1”4
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diagnostic imaging results castng of Plaintiff's MRI's. (d. at 49 (citing Doc. 16-10 at
29-35)). Further, théLJ found Dr. McClain’s opinionthat Plaintiff will need knee

surgery inconsistent with his own treatmestords, which the ALJ noted did not refle¢

that Plaintiff was a surgical candidate mgtead suggested only conservative treatrifen
(Doc. 16-3 at 49). These inconsistencmmnstitute specific and legitimate reasol
supported by substantial evidenfor affording Dr. McClain’s opinion very little weight
SeeValenting 574 F.3d at 692-93;,0mmaseti533 F.3d at 1041.

Second, the ALJ noted that Dr. McCldmad only been treating Plaintiff sincg
March 2015, which the ALJ considered “retremarkably long treating relationship.
(Doc. 16-3 at 49). As discusssdpra the ALJ is required to consider the length of t
treatment relationship betweéime physician and the claimant in determining how mu
weight to afford the treating physician’s medical opini®aeGhanim 763 F.3d at 1161;
20 C.F.R. § 404.1527(c)(2)(i). #Wough Plaintiff argues in her Reply that the ALJ erred
finding that Dr. McClain had a limited tremént relationship withPlaintiff because
Plaintiff saw Dr. McClain on a monthly bas{§oc. 31 at 10), Platiif waived this new
argument by failing to raise thissue in her Opening BrieseeBray, 554 F.3d at 1226 n.
7; Thrasher v. Colvin611 F. App’x 915, 918 (& Cir. 2015) (By raimg them only in her

reply brief, claimant waived twnew arguments that were maised in her opening brief)

Third, the ALJ stated that Dr. McClaint®nclusion that Plaintiff would never beé

able to work infringed on an issue resertedthe Commissioner, and “as such is n

afforded any special significaa.” (Doc. 16-3 at 49). Notapl “a determination of a

16 Plaintiff contends that the ALincorrectly states that Pl4fifiis not a surgical candidate
and that Dr. McClain only suggested consdive treatment. (Do@4 at 23—24). Although
Plaintiff argues that pain management sdetsgasuch as Dr. McClain do not typically
assess surgical candidacy, (Doc. 24 at 24¢niains that Dr. McClain assessed Plaintiff
surgical candidacy here, buttyeone of the medical recagrovide any sugport for hig
oglnlon that Plaintiff required knee surgergeeDoc. 16-9 at 142-53)oc. 16-10 at 29—
35). Further, Plaintiff asserts that the Alntorrectly determined that Dr. McClain’s
records suggested only conservative treatment despite the feot.thMaClain performed
lumbar facet injections and sacroiliac jbimjections, “which are by nature not ¢
conservative treatment.” (Doc. 24 at 2diting Doc. 16-10 at36)). However, these
injections are not procedures on the knee,itis the Court’s understanding that the ALJ
references to Plaintiff's suigpl candidacy and conservative treatment are in regard
Dr. McClain’s opinion that Plaintiff will eed knee surgery. (2. 16-3 at 49).
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claimant’'s ultimate disabilityis reserved to the Commisgser, and. .. a physician’s
opinion on the matter is not &@hed to special significanceBoardman v. Astrye286 F.
App’x 397, 399(9th Cir. 2008);see alsolTonapetyan242 F.3d at 118! (“Although a
treating physician’s opinion is gerally afforded the greatest ight in disability cases, it
Is not binding on an ALJ with respect to teeistence of an impairment or the ultimal
determination of diability.”) (citing Magallanes v. Bower881 F.2d 747, 751 (9th Cir
1989)). Accordingly, the ALJ dinot err in noting that Dr. McClain’s conclusion th:
Plaintiff would never work was “nadfforded any special significanceSeeBoardman
286 F. App’x at 399.

In conclusion, the ALJ provided specificchlegitimate reasormsed on substantia
evidence for discounting Dr. McClain’s opingnAs a result, the ALJ did not err i
affording Dr. McClain’s statements very little weight.

C. Whether the ALJ Improperly Utili zed the Opinions of State Agency

Consulting Physicians to RejecPlaintiff's Evidence of Disability

Prior to her hearing before the ALJ, lEif submitted an Objection to Records
Subpoena Request, and Intgratory Request in which slobjected to the admission o
the State non-examining and examining cttimsy physician opinionand asked that, “if
they be admitted, a subpoena be issued to compel the author’s attendance at a de
or hearing.” (Doc. 16-7 at 8789 The ALJ denied Plaintiff'sequest that these medica
consultants and examiners be compelled to testify. (Doc. 1635-&86). As a result,
Plaintiff asserts that the ALJ erred ining the opinions of State agency consultir

physicians as “substantial evidence” to refeleiintiff’'s evidence oflisability because the

ALJ improperly denied her subpoena request. (Doc. 24 at 24-25; Doc. 31 at 10-11).

Despite Plaintiff’'s claim, however, there absolute right tsubpoena witnesses if
a disability hearing.See Solis v. Schweiker19 F.2d 301, 302 (9th Cir. 1983
20 C.F.R. 8 404.950(d)(1)\(Vhen it is reasonably necessdwoy the full presentation of g
case, an administrative law judgeaomember of the Appeals Counaihy, on his or her

own initiative or at the request of a pargsue subpoenas for thepgarance and testimony
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of withesses . . . .”") (emphasis added). “Amlant in a disability hearing is not entitled t

unlimited cross-examination, bis entitled to such cross-&xination as may be require

for a full and true disclosuref the facts. The ALJ has distion to decide when crosst

examination is warrantedCopeland v. Bower861 F.2d 536, 539 (9th Cir. 1988) (intern

=0

Al

citation omitted);see also Calvin v. Chate¥3 F.3d 87, 92—-93 (6th Cir. 1996) (holdirrTg
g of

that there is no absolute right to the issuance of a subpoena absent some “showi
actual need for css examination.”).

Plaintiff's subpoena request here did nahdastrate that cross-examination of t
State’s consulting physicians gsveeasonably necessary for thik presentation of her casq
or show any such actual, specifieed. Rather, Plaintiff's requesas directed at all of the
state physicians generally rather than any specific physician, and only cites gene

concerns about the review process:

The basis for such subpoena iattth has come to our attention
that the consultants retaindg the State agency (examining
and non-examining) often lackehspecialty pertinent to the
impairment suffered by the craant whose file is being
reviewed, will sometimes have a non-medical reviewer’s
findings copied or incorporated into the RFC assessment, and
will rarely, if ever, review a substantial number of treating
source records. In fact, we haleen told that the reviewers
will frequently offer anopinion based on a record review that
contains less than five treatmt notes. If an examination is
performed, the consultants oftgmend less than 15-20 minutes
examining the claimant.

(Doc. 16-7 at 88). As these generalized conceontd apply to any social security hearin
the ALJ did not err in denying &htiff's subpoena request.

Moreover, “[o]pinions of a nonexaminintgstifying medical advisor may serve 3
substantial evidence whahey are supported by other evidence in the record and
consistent with it.’'Morgan, 169 F.3d at 600 (citation omittedge alscAndrews 53 F.3d
at 1041 (“[W]hen it is arexaminingphysician’s opinion that the ALJ has rejected

reliance on the testimony offr@nexamining advisor, repor$ the nonexamining advisof
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need not be discounted and may serve adaniid evidence when they are supported py

other evidence in the record and are consistent ividh Although Plaintiff does not

challenge the ALJ’s evaluation of any of the opinions of the State consulting physician

specifically, the ALJ assigned the greatestight to the opinion of non-examining
physician Dr. Ostroski that Plaintiff coulgerform a reduced range of light work after
determining that his opinion was corsi#t with the record evidence&SdeDoc. 16-3 at

47-48). In support, the ALJ noted that agrgater restriction was not supported by t

)

e

—

records, citing Plaintiff's vacaties to Hawaii and Alaska “dp#e the alleged presence @
disabling physical symptoms,” Plaintiffenremarkable consultative examination with
Dr. Briggs, and largely normal clinical findingdd(. As the ALJ found Dr. Ostroski’s

opinion to be consistentithi the record as a wholé¢he ALJ was permitted to assigl

—

significant weight to his opinion despite thetfghat he was a non-examining physician.

-]

Accordingly, the Court finds #t Plaintiff's argument thahe ALJ improperly utilized the
opinions of State agency coittgug physicians to reject Plaiff's evidence of disability
fails.

D. Whether the ALJ Provided Clear and Convincing Reasons for

Discounting Plaintiff's Symptom Testimony

Plaintiff contends that the ALJ erred weighing Plaintiff's symptom testimony
because the reasons providediuy ALJ for discounting Platiff's subjective complaints
were not supported byedr and convincing evidence. (Doc. 24 at 25-26; Doc. 31 at 1]1).

When assessing the credibility of a clamtis testimony regaidg subjective pain
or the intensity of his sgptoms, the ALJ must engage in a two-step analykna, 674
F.3d at 1112. First, as a threshold mattdre “ALJ must determine whether the claimant
has presented objective medical evidenceamfunderlying impairment ‘which could
reasonably be expected to produceghm or other symptoms allegedLingenfelter v.
Astrue 504 F.3d 1028, 103@®th Cir. 2007) (quotinddunnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991)). Second, if the claimantatsethe first test, then “the ALJ ‘may ng

—

discredit a claimant’'s testimorgf pain and deny disabilithenefits solely because th

112
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m

degree of pain alleged by the claimanhat supported by objectvmedical evidence.
Orteza v. Shalalab0 F.3d 748, 750 {8 Cir. 1995) (quotinddunnell 947 F.2d at 346—47).

Rather, “unless an ALJ makes a findingrmoélingering based on affirmative evideng

thereof,” the ALJ may only find the claimanbt credible by making specific finding$

supported by the record that provide cleat aonvincing reasons &xplain his credibility
evaluation.Robbins 466 F.3d at 883 (citinmolen 80 F.3d at 1283-84);ingenfelter
504 F.3d at 1036.

To make specific findings, “the ALJ mustentify what testimony is not crediblg
and what evidence undermindg® claimant’s complaints.lester 81 F.3d at 834. The
ALJ’s credibility decisiormay be upheld eveafinot all of the ALJ’s reasons for rejecting
the claimant’'s testimony are uphelsee Batsgn359 F.3d at 1197. The ALJ may no
however, make a negative credibility findingolsly because” the claimant’s symptor
testimony “is not substantiated affirtheely by objective medical evidencdrobbins 466
F.3d at 883.

Although the ALJ determinetthat Plaintiff's “medically determinable impairment
could reasonably be expectéd cause the alleged sytoms,” the ALJ found that

Plaintiff's “statements concemnj the intensity, persistenead limiting effects of these

e

—

-}

92

symptoms are not entirely consistent with thedical evidence and other evidence in the

record[.]” (Doc. 16-3 at 44). Ispecific, the ALJ pointed tolear and convincing reason

for discounting Plaintiff's symptom testimoa{(See idat 43—46).

17 Defendant’s Re_sponse_bris.aéts forth an additional reas that the ALJ presented fo
discounting Plaintiff’'s subjects complaints, (IDoc. 25 at 2ap which Plaintiff objected
in her Reply, (Doc. 31 at3). Defendant alleges thatethALJ reasonably discounted
Plaintiff's subjective complais because she wa#t from 2000 thragh 2012 with the
same impairments she claims were disabtingng that same period, including lupus
(Doc. 25 at 20 (citing Doc. 16-3 at 46)). Howee, because Plaintifinly alleges disability
beginning on Januard7, 2014, Plaintiff's ability to wik from 2000 though 2012 does
not bear on the period in question. Neverthelesthe extent thiseason provided by the
ALJ in discounting Plaintiff's tetlmong is not legally sufficia, the ALJ’s reliance on this
reason is harmless err@eeBatson 359 F.3d at 1195-97 (conding that the ALJ erred
in relying on one of severatasons in supgort of an ad\ﬂE[EreC!IbIlIg/ determination, but
finding the error harmless, because the Alt@maining reasonirand ultimate credibility
determination were adequately supportey substantial evidence in the record
Tommasetti533 F.3d at 1039 ijhnbng the ALJ’'s adverseredibility determination
because the “ALJ provided several permissibEsons”). On this oerd, the ALJ’s error
in setting forth this reason fdiscounting Plaintiff's subjectezcomplaints does not negat
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First, the ALJ discounted Plaintiff'subjective complaintbecause her condition

improved and was controlled by treatme®e¢ id.at 43, 46). “Impairments that can b

controlled effectively with maication are not disabling[.fVarre v. Comm’r of Soc. Seg,.

Admin, 439 F.3d 1001, 1006 (9tGir. 2006) (citations omitty. The ALJ noted how
Plaintiff's neurologist attribute@laintiff's exacerbation in ssure symptoms to Plaintiff's
failure to take the medication. (Doc. 16-344t (citing Doc. 16-8 at 190)). Based on th
neurologist's comments, the ALJ infertédhat Plaintiffs synptoms would be well-
controlled if she took her medication as prédsmt, and thus did nétequire a finding of

greater limitations in [Plaintiff's] residual functional capacityld.]. Further, the ALJ

noted that Plaintiff reported doing “great” atald her physicians that “her medications

enabled her to perform her adties of daily living, whichspeaks to the efficacy of
conservative medical care in allowing thaiglant a level of physical exertionltd( at 47
(citing Doc. 16-8 at 40, Doc. 16-10 at 45)). These statdgnand treatment note
demonstrating that Plaififs symptoms were reasongblcontrolled with treatment
undermine Plaintiff's claimsof disabling limitations.See Warre, 439 F.3d at 1006.
Moreover, “evidence of ‘conseriree treatment’ is sufficiento discount a claimant’s
testimony regarding severity of an impairmeridrra v. Astrue481 F.3d 742, 751 (9th
Cir. 2007) (citation omitted).

Second, the ALJ discounted Plaintifssibjective complaintbecause they were

e

IS

U)

inconsistent with her activity level, whicincluded going on a cruise, spending weeks

vacationing in Hawaii and Al&s, and completing activities of daily living. (Doc. 16-3

40, 46—-47). An ALJ may discount a claimargignptom testimony wheithis inconsistent

the validity of the ALJ’'s dverse credibility findingsBatson 359 F.3d at 1197. The
remal_nln_fgf valid reasons supporting the ALd&ermination are specific findings relate
to Plaintiff’s ability to performvocational functions, and “they clearly demonstrate tha
the extent the ALJ found [&ntiff's] testimony incredible, the ALJ did not do s
arbitrarily.” Carmickle 533 F.3d at 1163 (upholding tA&J’s adverse credibility fmdmg
because the ALJ’s erron setting forth Ie?ally insufficiet reasons for discounting thé
claimant’s testimony was ultimately harmless).

18 ALJs are permitted to make reasonablierences from evidee in the recordSee
Sample v. Schweike894 F.2d 639, 642 (9th Cir. 198¢In reaching his findings, the
[adénlnlstre;nve] law judge is entitled to aw inferences logically flowing from the
evidence.”).
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with the claimant’s activitiesSee Rollins261 F.3d at 857 (holding that the ALJ properly

discounted the claimant’pain testimony because it wasconsistent with her own
testimony about her daily activitiesmolen 80 F.3d at 1284 rv. (“With respect to the

claimant’s daily activities, the ALJ may egjt a claimant’'s symptom testimony if th

D

claimant is able to spend a substantial paner day performing hoetold chores or other
activities that are transferable to a worktisg.”). Here, the ALYeasonably determineg

that Plaintiff's “travel is not necessarily costent with allegations of disabling cognitivg

D

and social impairments and does not weigtiavor of the claimant’s application as it
suggests a level of function cortsist with work related task$? (Doc. 16-3 at 40)see
Tommasetti 533 F.3d at 1040 (holding thatethALJ did not err in discounting the
claimant’s testimony about thetexrt of his pain and limiteons based on his ability tg
travel to Venezuela fan extended time to care for ahirg sister because the “ALJ could
properly infer from this fact that [the claimant] was not as physicially limited as

purported to be”) (citation omitted). Thiaconsistency between Plaintiff's symptom

testimony and activity level weig on Plaintiff’'s believability and constitutes a clear apd

convincing reason for discounting her testimoegarding the severity of her symptoms.
See Molina674 F.3d at 1113 (affirming ALJ’s de@n to discount claimant’s testimony
based, in part, on inconsistées with her daily activities).

Third, the ALJ discounted PIldiffs symptom testimony because it was

inconsistent with her own trement records. (Doc. 16-3 at-#4b). “While subjective pain

19 Plaintiff, again, takes offense with the ALJ’s discussion of Rffinability to go on a

cruise as inconsistent wither disabling symptoms adiehitations, claiming that it was

“not accompanied by any analysis whatsoéwerd that the “ALJ S|mpéy asserts ths

[Plaintiff's dalj activities] are inconsistemtithout considering accommodat
I

~—+

and [Plaintiff's| actual activitiesvhile on the cruise ships.” (2. 24 at 26). No matter how
many times Plaintiff objects to the ALJ's mimming of Plaintiff's cruise vacation, it
remains that extended vacations can umde a claimant's symptom testimony,
Tommasetti533 F.3d at 1040, and the ALJ readip@ame to that conclusion her&eg
Doc. 16-3 at 40, 46—47). Further, in her Replief, Plaintiff states that “Defendant dogs
not dispute that the ALJ failed to cite to a%cmc activity that was inconsistent with an
of Benear’s reported symptoms.” (Doc. 3114). This statement is incorrect, as Plaintiif

ions required

herself recognized that the ALJ found Plaintiff's cruise travel inconsistent with Plaintiff's

subjective symptom testimoriy her Opening Brief, deeDoc. 24 at 26), and Defendant’s
Response explicitly noted thtite ALJ cited Plaintiff's cruisend travel to both Hawaii
and Alaska as activities incompatibigh her subjective complaintssgeDoc. 25 at 17).
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testimony cannot be rejectedire sole ground that it is nfotlly corroborated by objective
medical evidence, the medical esntte is still a relevant factor in determining the sever
of the claimant’s pain and its disabling effecRdlling 261 F.3d at 857. In this case, th
ALJ pointed to evidence ithe record undercutting Plaintiff's allegations about t

seriousness of her conditions, uding her own statements iretrecord that she was doin

“great,”® (Doc. 16-10 at 45), and objective cliaidindings, (Doc. 16-3 at 44-45). Fof

example, the ALJ noted that although diagnostic imaging results confirmed the pre

of some “mild” degenerative changes in Pldfigtback and knee likely to cause some pain

and restrictions, these MRI’s and radiografdiled to show any evidence of “any seve
stenosis, nerve root impingement or forammeairowing” to cause the extent of pain ar
degree of limitations Plaintiff allegedd( at 44—-45¥! See, e.gPruitt v. Comm’r of Soc.
Sec, 612 F. App’x 891, 893 (9th Cir. 2015) (doig that the ALJ mvided a clear and
convincing reason to reject the claimantiegation about her abilit§o sit long enough to
work where the claimant’s account of hdleged limitation was inconsistent with thg
medical record, including an x-ray demoasitrg only mild degenerative changes and
acute abnormalities).

Further, the ALJ pointed to “unremarkaldinical signs thatvould not support
disabling limitations” in Plaitiffs RFC capacity, includinghe lack of any cervical

spinous process tenderness, step off tendersegste restriction inange of motion, or

20 plaintiff tries to combat the ALJ’s findintpat her symptom testimony was unsupport
by the medical evidence by 8tay that the notation in the racbthat she was feeling greg
“was limited to insomnia,” and is combatted tther evidence at thaisit, such as her

telling the doctor she has a fractured arm anstwnd that her back hurt. (Doc. 31 at 13).

However, there is no indication in the recahat this comment vglimited solely to
insomnia. $eeDoc. 16-10 at 45). Further, it remaitisat even with a hurting back ang
fractured arm, Plaintiff still told her physiciahe was doing “great.” (Doc. 16-10 at 45)

21 Plaintiff attempts to demonstrate thadr IVsﬁzmptom testimony was supported l:a/ t
medical evidence by claiming that the “MRand the ALJ's summary of the MRI'S
include findings of foraminal stenosis andmglacement of nerve roots” despite the ALJ
statement that objective imagi showed no evidence of “any severe stenosis, nerve
impingement or foraminal narrowing to cause fgain and restrictions alleged.” (Doc. 3
at 12 (citing Doc. 1& at 43, 526)). However, the opeva word in tke ALJ’s findings
here issevere Plaintiff's diagnostic imaging resultedicate that Plaintiff had only mild
(

slglnal stenosis, mild tmoderate foraminal stenosis, ahidtg displacement of nerve roots,

oc. 16-9 at 21).
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spinous process tendernessthie lumbar spine, as well d®r normal gait, extremity

strength, and range of motion at various doctor’s vidits.at 45). Moreover, the ALJ

noted that the “radiographic and physi@tam notes fail to document potentially

physically impairing conditions such as nerve root or spinal cord compromise, decr
sensation or strength in the extremities, electrodiagnostic evidence of radiculopath
instability and/or spasticity consent with her allegations.’ld.). Indeed, the ALJ said that

it “has been noted that hpain was ‘out of propdion to the findings.” (d. (citing Doc.
16-10 at 75)). Despite Plaintiffsomplaints of hip pain, th&lLJ found that radiographic
evidence showed no sigdiciant findings. [d.). In evaluating Plaintiff's lupus, the ALJ
determined that the medical evidence did not objectively confirm the degree of limit
alleged. [d. at 46). As Plaintiff's subjective cortgints were contradicted by numeroJ
objective tests, these inconsistencies constsiggaificant and substéal reasons to find
Plaintiff's testimony less #m completely crediblé&ee Parra v. Astry&81 F.3d 742, 750
(9th Cir. 2007) (holding thahe ALJ provided clear and caneing reasons for rejecting
the claimant’s testimony, inatling noting that the claimastsubjective complaints of
knee pain were contradictdry various laboratory testshowing knee function within
normal limits). Substantial evidence suppores #LJ’s findings that Plaintiff's symptom
testimony was inconsistent with her own treatment recérds.

Fourth, the ALJ discounted Plaintiff'sigjective complaints because Plaintiff mag

Inconsistent statements whicast doubt upon the reliabilitf her subjective complaints

(Doc. 16-3 at 47). Inconsistestatements are specific anchemcing reasons to discount

a claimant’s subjective complainseeTurner, 613 F.3d at 1225;onapetyan242 F.3d at
1148. Here, the ALJ set forth itiple instances of inconsigiereporting by Plaintiff. $ee

22 Plaintiff argues that the ALJ mischaracteszhe objective evidea by overemphasizing
Plaintiff's normal findings ad omitting the abnormaindings, and points to examinatiof
findings and diagnostic ima mg resultghich she believes support her subjectiy
complaints. (Doc. 24 at 2—28?.__ Ithough the record mgacontain a combination of
negative and positive examinatibndings and Q|agnpstllmag|n§ results, “the ALJ is thg
final arbiter with respect to resolvm% ambiguities in the medical evidefoaimasetti

533 F.3d at 104142 (citingndrews 53 F.3d at 1039-40 (“Th&LJ is responsible for

Ease

Y, O

atior

e

=

determining credibility, resolving conflicts in medical testimony, and for resolving

ambigiu_ities.")). On this reed, the ALJ reasonably discoted Plaintiff's subjective
complaints becaudbey were inconsistentith the record evidence.
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16-3 at 47). For example, the ALJ noted that Plaintiff reported extreme side effe¢ts c
medication at the hearing, but yet only ltstmild side effects on her medications form,
denied experiencing any side effects from meaioa in various treatment records, stated
that her medications enabled lte work, and reported impved quality of life and pain
reduction while on her medicatiofis(ld.). The ALJ also noted hoWwlaintiff reported to
Dr. Mastikian that she did not tend to hergmnal hygiene, but yet arrived with her makeup
done, wearing a black eveningeds, and looked as if she had spent a significant ampunt
of time on her appearanég(ld. (citing Doc. 16-9 at 27)). Regardless of whether or not

Plaintiff's inconsistent reportm was intentional, it nonethele suggests that Plaintiff’s

(@]

subjective complaints were unreliabfee Thoma78 F.3d at 959 (holding that the AL
gave specific, clear and mancing reasons supported by substantial evidence |for
discounting the claimant’'s testimony where #hLJ noted that the claimant denied any
substance abuse on one @iom but later admitted t@lcoholism and to smoking
marijuana, and inferred “that this lack of dan carries over to her deription of physical

pain”).

231n her attempt to show thtitese statements were not indstent, Plaintiff contends that
the ALJ erred in citing examglefsom the record por to Plaintiff's alleged onset date
Doc. 24 at 26; Doc. 31 al312). Although two of the refameed visits were in February
012 and December 2013, priorRtaintifi’'s alleged onset date of January 27, 2014, the
ALJ also cited examﬂles from after Plaintiff's onset date, including: July 2014 treatmen
records from Jewish Famil® Children’s services showing that Plaintiff denied
experiencing any side effects from medimas, a May 2016 report by Plaintiff that
medications helged reduce herdeof pain, and Plaintiff’'s owhearing testlmong/ in April
2016. (Doc. 16-3 at 47 (citing Doc. 16-3 at 67-B8¢. 16-8 at 43; Dod 6-9 at 46)). Even
if there is the possibility afirawing two inconsistent condions from thievidence, this
does not prevent the ALJ’s flndlngs fromigesupported by substantial eviden€ensolo
v. Fed. Mar. Comm’n383 U.S. 607, 620 19665). Hetbe evidence supports the ALJ
conclusion and, accordinglwe must defer to the ALJ's demsmﬁ?eeBuqu 400 F.3d at
679 ﬁ“V\/_here evidence is suscepgibo more than one rational interpretation, it is the ALJ
conclusion that must be upheld.”) (citiAgdrews 53 F.3d at 1039-40).

UJ

S

24 In an attempt to demonstrate that her statémito Dr. Mastikiamvere not inconsistent,
Plaintiff argues that Dr. Mastikian’s repatself contains conflicting information abouf
Plaintiff's appearance because he notes insecéion that she wore a black evening dress
and makeup, but later in the evaluation stéted Plaintiff was dressed appropriately and
had adequate groongn(Doc. 24 at 26; Doc. 31 at 12 (citing Doc. 16-9 at 27—_28)[). espite
Plaintiff's attempt to charactes¢ these statements as indicatof a lack of reliability in |

the report of Dr. Mastikian, (Doc. 31 at 12)e$le statements actuaIIP/ show that Plaintiff
had the ability to attend to her hygiene despite the fact that she told Dr. Mastikian thiat sl
does not tend to her hygie nor have any abilitp do her hygieneSeeDoc. 16-9 at 27).
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Ultimately, the ALJ found tht Plaintiff's “allegationsof greater pain, fatigue anc
functional limitations are not spprted to the extent allegédDoc. 16-3 at 44). As the
ALJ pointed to clear and o@incing reasons supported Isubstantial evidence for
discounting Plaintiff's symptm testimony, the ALJ did natrr in determining that the
degree of symptomology reported by Pléinrmight not be entirely reliable.

IV. CONCLUSION

For the reasons stated above,

IT IS ORDERED that the final decision of the Comssioner of Social Security ig
AFFIRMED .

IT IS FURTHER ORDERED that the Clerk of the Got shall enter judgment|
accordingly and terminate this case.

Dated this 18th day of January, 2019.
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