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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
AmSurg Holdings Incrporated, et al., No. CV-17-04181-PHX-SMB
Plaintiffs, ORDER DENYING DEFENDANTS’
MOTION FOR SUMMARY
V. JUDGMENT

Divesh Anireddy, et al.,

Defendants.

At issue is the motion for summary judgnt filed by defendds Anireddy, Esker,
Miller, Bryant, Endoscopy Center of Yuma.L.C. ("ECY”), and Yuma Endoscopy
Center, L.L.C. (“YEC") (collectively, “Defendants?®).(Doc. 62, “Mot."”). Plaintiffs
AmSurg Holdings, Inc. (“AmSurg”), and Theuma AZ Endoscopy AS, L.L.C. filed a
response (Doc. 74, “Resp.”), to which Defemidafiled a reply (Doc. 86, “Reply”). Oral
argument was held on January 9, 2019.

l. Background

Defendant ECY is ahysician entity located in ¥Yna, Arizona. Defendants Dives}
Anireddy, M.D., and Alec Esker, M.D., are Mearb of ECY. AmSurg is a corporation it
the business of developing, owning, angderating ambulatory surgery centers
partnership with physians. Their dispute arises from @joventure that began in Octobe

2005, when AmSurg bougha 51% share of a surgery center operated

! Defendant Digestive Diseases Center, L. v@s also party to the motion for summa
judgment, but the parties have sintpidated to its dismissal. (Doc. 70).
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ECY. (DSOF, Ex. 1). Plaintiffs allege th@gid $6.5 million for their share of the surger
center. (Doc. 46 | 14, “Complaint”). To opwrahe surgery center, AmSurg and EC
formed an LLC called The Yuma AZ Endapy ASC, LLC (“ASC”). (DSOF, Ex. 1).
Defendant Beverl\Bryant was an administrator at ESwhere defendant Seth Miller
M.D., also performed procedurksfore starting a competingrgery center, YEC. In their
Complaint, Plaintiffs allegddefendants purposely undermehéhe success of the join
venture in order to operate andvdep YEC. (Doc. 46, “Complaint”).

AmSurg and ECY signed an operating agnent (the “Agreement”) for ASC tha
states that the purpose of ASC is to cavrd operate the “Cente(DSOF, Ex. 1). The
Center is defined as “the ambulatory ®mgcenter operated by [ASC] and located
Yuma, Arizona, including the reploperty, or leasehold impravents, furniture, fixtures,
the Equipment, books recordsypplies, accounts receivabggodwill, other intangibles
and other assets used inafgeration.” (DSOF, Ex. 1). ECY nmained a 49%take in the
Center, and AmSurg and ECY are the damlg members of ASC. (DSOF, Ex. 1).
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The Agreement also includes an argsignment clause that, among other things,

requires all members to approve another meimlassignment of itmembership interest
to a non-party. (DSOF, Ex. 1). An assignmé#mt is inconsistent with the Agreemer
“shall be void.” (DSOF, Ex. 1). The Agreemésngoverned by Tennessee law, specifica
the Tennessee Limited Liabilitgompany Act, Tenn. Gke. Ann. 88 48-201-10&t seq
(DSOF, Ex. 1).

At the time of the AgreeménAmSurg Holdings, Incand its parent company
AmSurg Corp., were both corporations orgaai under Tennesseevia (DSOF, Ex. 1).
In 2014, AmSurg Holdingslnc. (“AmSurg-Tennessee”) nged into a newly-created
Delaware corporation of the same naffmSurg-Delaware”). (BOF § 7). In 2016,
AmSurg Corp. also nrged into a different Delawar€orporation called New Amethyst
which then merged into Ersion Healthcare Holdings, ¢dn a Delaware corporatior
(“Envision”). (PASOF 1 19). The parent coany was not a party to the Agreemer

AmSurg-Delaware had narther mergers.
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Defendants argue Plaintiffs lacking stanrglio sue because the mergers violate |
Agreement’s anti-assignmealause, thus voiding Plaintiffsiterest in ASC. (Mot. at 8—
17). Plaintiffs, however, characterize thergex as a “routine business decision” mea
only to change AmSurg’s state of domicile frGrannessee to Delaware. (Resp. at 1,
PASOF | 8). They assert the merger dat change “AmSurg’s business operatior
practices, policies, officers or other persdiin@Resp. at 3; PAS®E T 9), and that the
merger was not a traditional assignment but a transfer or assigoynepération of law
which is not a prohibited assignment amtemplated by the agement. They note
AmSurg-Delaware even retained the samg Federal Employer éhtification Number
after the merger. (Resp. at 3; PASOF { D@&fendants do not present any facts to disp
the assertion that the mergdidn’'t change AmSurg’dusiness operations, practice
policies, officers or other personnel. Defendants, for their part, say Plaintiffs hid the m
from them, (Mot. at 16), and thenly “discovered” the merger after discovery began
this litigation. (DSOF q 12). Plaintiffs spond by noting the mger was a public
transaction filed with the Tennessee and DelaBa@etaries of State. (Resp. at 2; PAS(
1 7). Plaintiffs also argue that equity cogtgpthe court to reject Defendants’ motion.

Defendants’ motion asks for summary judgrnen all causes action alleged in
the Complaint arguing that&thtiffs have no standintp sue. (Mot. at 2).

Il. Legal Standard

Summary judgment is appropriate whehétte is no genuine dispute as to al

material fact and the movant is entitled to jodont as a matter of law.” Fed. R. Civ. P.

56(a). Under this standard, “fdy disputes over facts that git affect the outcome of the
suit under governing [substantive] law wpkoperly preclude the entry of summar
judgment.”Anderson v. Liberty Lobby, Inel77 U.S. 242, 248.086). A “genuine issue”
of material fact arises only “if the evidenisesuch that a reasonable jury could returr
verdict for the non-moving partyld.

In considering a motion for summary judgmiethe court must regard as true th

non-moving party’s evidence if it is supporteyg affidavits or other evidentiary material.
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Celotex Corp. v. Catretd77 U.S. 317, 324 (198@senberg v. Ins. Co. of N. An815
F.2d 1285, 1289 (9th Cir. 89). The non-moving party may not merely rest on

pleadings; it must produce some significardhative evidence tending to contradict the

moving party’s allegations, therebyeating a question of material fanhderson477 U.S.
at 256-57 (holding that the plaintiff must pees affirmative evidencie order to defeat a
properly supported motion for summary judgmefiist Nat'l Bank of Ariz. v. Cities Serv
Co, 391 U.S. 253, 289 (1968).
[ll.  Analysis

Defendants move for summary judgmenmt the grounds thahe entities they
contracted with, AmSurg-Tensgee and AmSurg Corp., ceaseéxist wherthey merged
into different corporations and the anti-assignment clause prevents any rights the o
entities had from transferring to the new maations AmSurg-Delware and Envision.
Therefore, Plaintiffs do not hawanding to sue. For theasons that follow, Defendants
arguments are unpersuasive.

1. The ASC'’s anti-assignment clause

The anti-assignment clause is found irct®m 12 of the Agreement. Defendants

argue Plaintiffs only have standing to suthé original entitiesssigned their membership

its

rigin

interest to the new entities consistent wailbsection 12.3, the portion of the Agreemgnt

that governs assignments to “any person hwt a member.” (Mot. at 5). The relevant

portions of the Agreement are as follows:

12.1. Assignment of Membership InterestdNo assignment of all or any
part of a Membership Interest inet.LC (including any Financial Rights,
Governance Rights or other rights ja@ntng to a Membersgp Interest) shall
be made except as follows:

12.1.2. Subject to the provision$ Section 12.3 hereof, a Member
may assign such Member’'s Memberskmierest to any person who is
not a Member;

12.1.5. The LLC need nogécognize any assignntesf all or any part

of a Membership Interest other than an assignment described in
Sections 12.1.1 through 12.1hkreof. Any other assignment or
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attempted assignment shall be véi. assignment shall be effective
until written notice thereof has beg@movided to the LLC and any
other applicable requirements set ffiart this Agreement, the Articles
of Organization or the Act have been satisfied.

12.3. Assignment of Membershipinterest with Consent of Other
Members. A Member may assign albr any part of such Member's
Membership Interest to person not theretofore a Member in accordance
with Section 12. |.2 hereof if (a) tlassignor first gives written notice to the
other Member(s) and the LLC tife proposed assignment, giving the name,
address and social security or taxpaglentification number of the proposed
assignee and describing the terms of dissignment, (b) the proposed
assignee executes a cagthis Agreement and agrees in writing to be bound
by the terms hereof, (c) theessignment is approved writing by the other
Members, and (d) the assignmenpésmitted under Section 12.5 hereof. ...
The approval by the Members of an gasnent pursuant tihis Section 12.3
shall constitute consent to the contitioia of the existence and the business
of the LLC pursuant to the Act.

12.5. Restrictions on AssignmentNo Member shall be permitted to assign
such Member’'s Membershlpterest, Financial Rights or Governance Rights
if such assignment would result irethLC being taxed for federal income
tax purposes as an association taxabla corporation awould constitute a
violation of any applicable federal state law. Each of the Members hereby
agrees and acknowledges that the regiris on assignment contained in this
Article 12 are not unreasonabh view of the naturef the parties and their
relationships to one another and tiadure of the business of the LLC.

The crux of the issue is wther AmSurg-Tennessee’s mergeo AmSurg-elaware is a
prohibited assignment contemplated by #hgreement. Defendants contend that the
merger was a “transfer by operation oWJawhich is barred by the Agreement and
AmSurg-Delaware is nothing m® than an “imposter” withut a claim to any of the
contractual rights previously possessed bySAmg-Tennessee. (Mot. at 10-11) (quoting
Freeman Mgmt. Corp. v. Shgard Storage Centers, IncNo. 3:06cvo736, 2007 WL
1541877, at 4* (M.D. Tien. May 23, 2007)). Plaintiffs agr¢he merger is “an assignment

by operation of law” or a “tmasfer by operation of law,but argue an assignment b

0 <

operation of law is a legal teraf art that is fundamentally fierent than an assignment g

contemplated by the Agement. (Resp. at 4—%ee alsolTenn. Code Ann. § 48-244;
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104(c)(1), (2) (The effect of a merger is tleaery entity “other thn the surviving entity
ceases to exist,” and “all property . . . owrgdeach of the mergeehtities vests in the
surviving or resulting entity.”)

2. Tennessee statutes do nai\pde a definitive answer.

AmSurg-Tennessee, AmSurg-DelawardmSurg Corp, New Amethyst, ang
Envision are all corporations. Mergers of fopfit business corporations are governed
Tenn. Code. Ann 8§ 48-21-108. It providesatthwhen a merger is effective, “Thg
Corporation or eligible entity #t is designated in the planmkrger as an entity surviving
the merger shall survive, andetBeparate existence of evether corporation or eligible
entity that is a party to the mergshall ceasé Tenn. Code Ann. § 48-21-108(a)(1
(emphasis added). Further, “All property owitgd and every contract right possessed |
each corporation or eligible entity that is meignto the survivor sl be vested in the
survivor without revision or impairmentld. at § 48-21-108(a)(2). Therefore, whe
AmSurg-Tennessee merged inldonSurg-Delaware, AmSuf@ennessee ceased and &
property owned by it “vested in” AmSurg-Re&Vvare “without reversion or impairment.
The same goes for AmSurg pds merger into New Amayst and then Envision.

Defendants argue that the party they oritiyndid business with has ceased to exi
and the “vesting” of AmSurg-Tennessee’s iat in the ASC intdAmSurg-Delaware is
an assignment in violation of Tenn. CoderA8 48-218-102, which tethe default rules
for assignment of membershigterests in Limited LiabilityCompanies. Section 48-218

102(b)(2)(A) governs an assignment to a non-member:

Except as provided in subdivisioft®)(2)(B) and (C), any other assignment
of any governance rights is effective yifl all the members, other than the
member seeking to make the assignin approve the assignment by
unanimous consent or if the articlesoperating agreement so permit, the
assignment is approved in accordandd wf the assignment is approved in
accordance wittg 48-232-102.

2 Section 48-232-102 governs the adnuiesbf new members to a Limited Liability
Company.
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Subsection f provides the outcome of an assighmhenis not consistent with the statute:

() CONSEQUENCES OF INEFRETIVE ASSIGNMENT. If any
purported or attempted assignmentgolvernance rights is ineffective for
failure to obtain the consergquired in subsection (b):
(1) The purported or attemptedssggnment is ineffective in its
entirety; and
(2) Any assignment of financialgints that accompanied the purported
or attempted assignment of governance rights is void.

What is conspicuously absent from thegied cited by Defendants is whether ti
statute that vested AmSurg-Tennesseetp@nty into AmSurg-Delaware when thos
corporations merged is an “assignmeh®tditionally, subsectio (b)(1) of the same
statute the defendants cited allows partieotdract around the default rules. Tenn. Coq
Ann. 8§ 48-218-102(b)(1). And, as previousigted, Plaintiffs cocede that courts have
interpreted a merger to be an assignment leyadjfon of law or a transfer, but they argt
the Agreement should be interpreted as ungondusly allowing a merger because it is
legal term of art, categorically differenhan the generic “aggament” used in the
Agreement. That is, the Agreement wass/areintended to mvent assignments by
operation of law. Defendants armgatherwise, pointing to cakev that has barred transfer
of property after a merger.

3. Case law does not provide a definitive answer.

Defendants argue that a merger is a “transfer by operation offageinan 2007
WL 1541877 at *4, which constites an assignment. In theiew of the Agreement, if the
parties meant to exclude transfers by apen of law from the broader prohibition ol
assignments, the Agreement would have explicitly statedssePPG Indus., Inc. v.
Guardian Indus. Corp 597 F.2d 1090, 1095 (6th Cir. 1978If the parties had intended
an exception [to the anti-assignment clauséheevent of a merger, it would have beer

simple matter to have so pided in the agreement.”). lrugport of this interpretation,

3 Additionally, Section 48-21-10BJ provides that properignd contract rights owned by
a ceasing entity is vested iretBurviving corporation withoutversion or impairment. It
Is hard to imagine a more significant impa@nt of the rights owned by the ceasing ent
in this case, AmSurg-Tennessee, tt@mremedy requested by Defendants.
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Defendants largely rely dPPG IndustriesFreemanL & L Trucking, Inc. v. HewletiNos.
01-A-01-9105-BC00159, 1992 WB9635 (Tenn. Ct. App. 19923ndMapco Petroleum,
Inc. v. Basden774 S.W.2d 598 (Tenn. 1989).

In all four cases a transfer of propevigs barred after a merger, but Defendat
overstate the applicability of those cases to this one. The facts of the casq
distinguishable, as is the legaasoning that animates them.Mapcq the Tennesseg
Supreme Court held that a permit to sell b#idrnot pass to a soeeding corporation by
merger. 774 S.W.2d at 660. The Court notedithetd previously held that a permit is ng
assignable even when a purchdsays a location that previdysheld a valid permit, and
that the purpose of the beer permitting seatuas to “evaluate the qualifications and t
moral character” of the persar entity seeking a permitd. at 599-600.Therefore, a
surviving entity must apply fa new permit to sell bedd. at 600L & L Truckingpresents
a similar problem for Defendants. There, aking company sought to transfer a certifical
of convenience and necessity that had ks®ndoned by its previous holder through
mergerL & L Trucking 1992 WL 69635, at *4The court held that there was no reversi
or impairment of the previous entity’s righiscause of the abandoant, and the transfer
by merger would have been subject to atestlaw that prohibited transfers of sug
certificates without revievby a state regulatold. Here, there is no overarching publi

safety or regulatory scheme preventidgnSurg-Tennessee’s interest from beir

assignable to the successor entity. In fact, Tese® State law specifically allows partie

to contract around the default rules for gasients of membershipterest. Tenn. Code.
Ann. § 48-218-102(b)(1).

Defendants’ reliance oRreemanis also misplaced. There, the agreement at is
contained an anti-assignment clause that fipalty forbade assignments by operation {
law. Freeman 2007 WL 1541877 at *2, 5. Thagreement forbade an assignme
“voluntarily or by operation of law (hemesometimes collectively called a ‘transfer’id:
at *2. Additionally, in that cas allowing the merger woultave resulted in a competito

becoming partners with the phaiff, thus “forcing the [plaintiffs] to accept as a partner
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person with which they did nobnsent to become partnerkl”at *8. Here, the Agreement
lacks the specificity of thEreemarmagreement, as it does not égly forbid assignments
by operation of law or even the more genderm “transfer.” Furthermore, believing
Plaintiffs’ statement that AmSurg’s “opermatis, practices, policies, officers, or other
personnel” remained unchanged after the mexkgleich the Court is required to do at this
stage, avoids thEreemancourt’s concerns about forcirigefendants intan agreement
with a stranger.

PPG Industriess also distinguishable. Theregtbth Circuit considered whether a
patent license is transferable in a mengben the anti-assignment clause stated it was
“non-transferrable” and “personal” to the licendeBG Ind, 597 F.2d at 1092. They held

the anti-assignment clause prevented assighfimgroperation of law because, “if thg

AY”4

parties had intended an excepti¢o the anti-assignment cls@ in the case of a merget,
“they would have included it in the agreemeid.’at 1095. Again, this is factually distinct
from the case at bar, which uses “assignmeitiout such specificity. FurthermorepPG
Industrieswas not interpreting Tennessee law, atfter courts have declined to follow
PPG Industrieson the grounds that it is too “mechanicalfptar Cellular Telephone Co.
Inc. v. Baton Rouge CGSA, In€iv. A. No. 12507, 1993 WI294847, at *6 (Del. Ch.
Aug. 2, 1993). Delaware cases, suclsts Cellular are particularly persuasive on issues
of corporate lawAthlon Sports Comm., Inc. v. Dugg&49 S.W.3d 107, 125 (Tenn. 2018)
(“[In matters of corporate law, Tennessee coaftsn look to Delaware law.”). Therefore,
while it is certainly possible that the anissgnment clause prohibits transfers by merger,
it is not plain and unambiguous from case law.

Plaintiffs rely onStar Cellularas the leading casBtar Cellularinterpreted a very
similar anti-assignment clause pitovided that a “General Raer may transfer or assign
its General Partner’'s Interest only after vemt notice to all the other Partners and the
unanimous vote of all the otherrBeers to permit such transfer. .” 1993 WL 294847 at
*3. Star Cellularacknowledged that some courts, in interpreting anti-assignment clapses

treat transfers that occur “by mress voluntary act” differentlihan “those that occur by
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operation of law.’ld. at *6. The court saw that “existingpcertainty” as proof that the word
“transfer” did not have a “generally preMag” meaning at the time of the contrafd. at
*7. While the plaintiffs inStar Cellular urged the “broadest psible construction” of

“transfer,”id. at *4, the court held thdahe uncertainty in theawhen the agreement wa

UJ

drafted prevented it from holding that a tran$fgioperation of law was a type of transfer
prohibited by the anti-assignment claukk.at *7. Furthermore, the parties easily could
have provided language addressing rees@r transfers byperation of lawld. By failing

to do so, it was “not plain[] and unambigufjushat mergers werencluded “within the

category of prohibited ‘transfersId. Star Cellularalso explains the rationale behind anf
assignment clauses: they “are normally incluidetbntracts to preveihe introduction of
a stranger into the contracting partiedatinship and to assure performance by the
original contracting parties.” 1993 WL 294847 at *8.

Similar to Star Cellular Defendants here have not pi@d to Tennessee authority
clearly establishing a mergéhat changes nothing but tlimmicile of an entity by

operation of law is a type of assignméplainly and unambiguously” prohibited by 3

=

generic anti-assignment clause. If the partiestedto plainly andnambiguously prohibit
assignments by operation oiMathey could have dorso like the parties iRreemandid.
Unfortunately, Plaintiffs an®efendants, like the parties 8tar Cellular did not include

language addressing what would happemniember transferred its interest by operati

(@]

n
of law. Therefore, the Court is unable to detme a clear intent ith regard to whether
the anti-assignment clause &pp to transfers by operation &w. Accordingly, both
Plaintiffs’ and Defendants’ readingsf the anti-assignment clause areremsonable
interpretation of it, and, themfe, the clause is ambiguous.

4. The ambiquity precludes summgudgment because it material issue of fact.

In interpreting contracts, a court’s goal “isascertain and givdfect to the intent
of the parties.’Allmand v. Pavletic292 S.W.3d 618, 630 (TenP009). To determine the
parties’ intent, a court first looks “at tipgain meaning of the words in a contradd’ If

the plain meaning is unanguious, the inquiry ends and that meaning is appléedf,
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however, the “words are ambiguous, i.eusceptible to moréhan one reasonable
interpretation, the parties’ intent cannot determined by a literal interpretation of th
language.”ld. When a contract’s language is agubus, the court applies “establishe
rules of construction to deternaithe intent of the partiedd. (quotingAllstate Ins. Co. v.
Watson 195 S.W.3d 60%11 (Tenn. 2006)).

Here, both Defendants and Plaintiffs hagasonable interpretations of the claus
Under Defendants’ theory “assignment” is giveebroad reading, essentially including ar
transfer of interest. The clause, however, do@snention mergers or even use the wa
“transfer,” and the statute explaining the effeth merger refers tproperty “vest[ing]”
in the new entity rather thaihe former entitytransferring or assigning property to th
surviving entity. Nevertheless, contractipgrties are “presumed to know the laWjtk
Broadcasting Co., Inc. v. Oak ridge FM, In895 S.W.3d 653, 660 (Tenn. 2013), and ce
law refers to mergers as “trsfer[s] by operation of lawsee, e.g.PPG Industries597
F.32d 1090;Star Cellular 1993 WL 294847, and “assigemt[s] by operation of law,”
Subcontracting concepts, LLC@reative Ins. Managers, IncCivil Action File No. 1:13-
CV-02973-HLM, 2014 WL 12013434kt *2 (N.D. Ga. Jan. 2014) (collecting Delaware
cases).

Because the Agreement is laiguous, the Court looks textrinsic evidence to

determine the intent of the parti@ourland, Heflin, Alvarez, Minor & Matthews, PLC V.

Heaton 393 S.W.3d 671, 676 (TenApp. 2012). If ambiguity wh regard to a material
fact continues to exist after considering mdic evidence, it is genuine issue of fact
precluding summary judgmenid. “[P]arol evidence ‘regaidg the relations existing
between the parties, the faasrrounding them at the timehen they entered into the
agreement, and also their acts subsequengtii may be considered by the court whg
interpreting an ambiguous contractual provisiodbdg House Investments, LLC v. Te
Properties, Inc.448 S.W.3d 905, 913 (Ten@t. App. 2014) (quotingaulkner v. Ramsey
158 S.W.2d 710, 711 (1942)).

The Parties have provided littlefammation with regard to whd@og Houselirects
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courts to consider when ambiguities in cants are found. Defendants have not sho
how AmSurg-Tennessee mergimjo AmSurg-Delaware has med them, tbugh they
allege that doing business with AmSurg-essee was a “material inducement” becad
of “its assurances of the services it copfdvide, the people beld the corporation, and
the overall business model,” and the mergerttdged the original intent of doing busines
with the exact corporation and people thagioally convinced us and ECY to go intc
business with them to formahASC.” (Affidavits of DivesiR. Anireddy, M.D., Doc. 64 1
13, and Alec H. Esker, M.D., Doc.65 | 13). Rtdis counter thathe merger “did not
affect business operations, practices, polia@esther personnel.” (Eclaration of Justin
Page, Doc. 75, Ex. A). Whilgerhaps more inforation regarding the relations betwee
the parties and the facts surrouhd agreement may exist tsodve the ambigty, at this
point in the litigation, the Court does notvkaenough informatioto reach a conclusion
and, at a minimum, this creates a factligbute that precludes summary judgment.

5. Equitable principles also compeéénial of Defendants’ motion.

The Tennessee Limited Lidiby company Act invites ourts to apply equitable
principles when enforcing drl.C operating agreement. Tem@ode Ann. § 48-206-102(c
(“A court of equity may enforce an operaji agreement by injunction or by such oth
equitable relief as the court in its discretibetermines to be faand appropriate in the
circumstances.”). To be sure, the mergeAmSurg-Tennesseetm AmSurg-Delaware
resulted in a different legal entity owning thiember interest in ASC, but this technic
change does not overwhelm th#bstance of the Agreement.

“[E]quity looks not to the outward formbut to the inward substance of evel
transaction.”"Halco Fin. Servs., Inc. v. Foster70 S.W.2d 554, 556 (Tenn. App. 1984
(quotingBond v. Jacksagr Tenn. 189, 189 (1817). Hetke substance was a $6.5 millio
investment in an ambulatory surgery centeexchange for a 51% ate in it. A simple

formal change in domicile by AmSurg accdmbped through a merger without Defenda

providing any evidence of damages from thegaee cannot equitably result in Plaintiff$

forfeiting their interest in ASC. ThereyrPlaintiffs have standing to sue.
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6. ASC is a proper plaintiff.

Defendants contend that the ASC ist r@o proper plaintiff because AmSurg
Delaware is an imposter without standingeathe merger. As disssed above, the Cour
iIs not persuaded that the merger resulie AmSurg-Delaware forfeiting AmSurg-
Tennessee’s 51% interest in ASC. Acéogtly, AmSurg-Delaware still has a controlling
stake in ASC, and AS( a proper plaintiff.

IV.  Conclusion

Defendants seek summary judgment on alihte on the grounds that the merger
AmSurg-Tennessee into Am@uDelaware was an assigent prohibited by the
Agreement that deprived Plairfsifstanding to bring suit.dtause it is ambiguous whethe
a transfer by operation of law is forbiaddey the Agreement and there is a dispute
material facts, Defendants’ motion must be denied.

Accordingly,IT IS ORDERED that:

1. The motion for summary gigment by Defendants BENIED.

Dated this 29th day of January, 2019.

Alonorable Susan M. Brnovich
United States District Judge
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