Gastelum v. AG-P

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

DP CS 3838 Owner LLC Doc.

woO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Fernando Gastelum, No. CV-17-04544-PHX-DLR
Plaintiff, ORDER

V.

Phoenix Central Hotel Venture, LLC,
Defendan

Before the Court are Plaintiff Ferrdm Gastelum’s motion for partial summar
judgment (Doc. 33) and Defendant Phoe@ientral Hotel Venture, LLC d/b/a Hilton
Garden Inn Phoenix Midtown’s cross-motimm summary judgmen{Doc. 39), which are
fully briefed. Plaintiff's request for oralgmment is denied because oral argument will 1
aid the Court’s decision. Fed. R. Civ.7(b); LRCiv. 7.2(f). Fothe following reasons,
Plaintiff's motion is denied, andefendant’s motion is granted.
|. Background

In December 2017, Plaintiff reviewedtlaird-party lodging wbsite to book an

ambulatory and wheelchair accessible roomdefendant’s hotel. (Doc. 10 1 15, 26|

According to Plaintiff, this webie “failed to disclose [] acasibility features in enough
detail to reasonably permit [hjno assess independently ether Defendant’s hotel ang
guest rooms [met] his accessibility needs.29Y) Next, Plaintiff visited Defendant’s first;

party website, www.hilton.com, attemptingftod the information that was not availabl
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on the third-party website. (f 30.) Also find that the first-partyvebsite lacked enough
detail on Americans with Disability Ac(*ADA”) compliance, Plaintiff “called
Defendant’s hotel to inquire whether it sv@ompliant with theADA.” (T 31-35.)
Defendant’s reservation agent took Plaintiéf&l, informing him that there was a handice
accessible room that was ADA compliant and thatroom was available at the same pri
as regular rooms. The reservation agent dieoenl to take Plaintiff’'seservation with no
costs or penalty on cancellation. Plaintiff did not book a room.

Plaintiff subsequently visitebefendant’s hotel to verifyn person whether the hote
was ADA compliant and suitable for his stdBlaintiff, who has suedver a hundred hotels

in and around the Phoenix area in the lasty@ars, testified during deposition (in another

cases, alleging nearly identical ADA violatioisat he would visit hotels with his son and

his lawyer to engage in ansipection of the facilities, butdk he personally almost neve

got out of the car. Plaintiff, or more likehis son or his attoay, discovered numerous

areas where Defendant’s hotel was allegedly out of compliance with the ADA. Be(

of these alleged deficiencies, Piiif elected not to stay atérhotel on December 4, 2017.

Plaintiff also alleges that he “intends bmok a room at the Defendant’s hotel on
Defendant has removed all accessibitigyriers. . ..” (1 16.)

On April 16, 2018, Plainti filed a motion seeking paal summary judgment on
his ADA claims. On May 21, 2018, Defendd&ied a cross-motion for summary judgmer
on all of Plaintiff's claims.

[I. Summary Judgment Standard

Summary judgment is appropriate whinere is no genuine dispute as to al
material fact and, viewing those facts inghtimost favorable to the nonmoving party, tt
movant is entitled to judgmerts a matter of law. FedR. Civ. P. 56(a). Summary
judgment may also be entered “against a party who fails to mslkevang sufficient to
establish the existence of armlent essential to that pagyase, and on which that part
will bear the burden gfroof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)
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A fact is material if it might affect the oute® of the case, and a dispute is genuine if a
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reasonable jury could find for the nonmogiparty based on the competing evideng

Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

The party seeking summaydgment “bears the initial sponsibility of informing
the district court of the basis for its moti@nd identifying those portions of [the recorg
which it believes demonstrate the absenca génuine issue of material factCelotex
477 U.S. at 323. Thieurden then shifts to the non-movan establish the existence of
genuine and material factual disputiel. at 324. The non-movant “must do more th;
simply show that there is s@ metaphysical doubt as teetmaterial facts,” and instea
“come forward with specific f&s showing that there is genuine issue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (interna
guotation and citation omitted)Conclusory allegations, unsupported by factual mater
are insufficient to dett summary judgmentraylor v. List 880 F.2d 1040, 1045 (9th Cir
1989). If the non-movant’s opposition fails itecspecifically to evidntiary materials, the
court is not required to either search tharemecord for evidencestablishing a genuing
issue of material fact or tdin the missing materialsSee Carmen v. 5. Unified Sch.
Dist., 237 F.3d 1026, 102832(9th Cir. 2001)Forsberg v. Pac. N.W. Bell Tel. C&40
F.2d 1409, 141748 (9th Cir. 1988).

[11. Discussion

Plaintiff moves for partial summary judgent on whether Defielant’s property and
website violated the ADA. On cross-motion,f@edant asserts that Plaintiff lacks Articl
lll standing to bring his ADA claims, andahthe Court should déne supplemental
jurisdiction over Plaintiff's state law claim3.he Court will first consider whether Plaintiff
has standing because it “is the threshsddie of any federal action . . . Local Nos. 175
& 505 Pension Tr. v. Anchor Capl98 F.3d 920, 923 (9th Cir. 2007).

A. Standing

Litigants “who seek to invok#he jurisdiction of the fedal courts must satisfy the
threshold requirements imposdxy Article 1l . . . by alleging an actual case d
controversy.” City of L.A. v. Lyons461 U.S. 95, 101 (1983). Three elements must
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present for a plaintiff to have standing: (1§ thlaintiff must have ‘isffered an injury in

C)
—+

fact;” (2) there must be a “causal cootien between the injury and the condu
complained of;” and (3) it must be “likely, apposed to merely speatile, that the injury
will be redressed by a favorable decisiohjan v. Defenders of Wildlifé&04 U.S. 555,
560-561 (1992). Defendant argues that PIgifdils to satisfy all three elements, but its
arguments with respect to teecond and third elements aexivative of its argument thaf

Plaintiff has not suffered an injury in fdct.The Court therefore limits its analysis t

O

whether Plaintiff has suffedean injury in fact.

An injury in fact must be(a) actual or imminent, naonjectural or hypothetical,
and (b) concrete and particulsd. Additionally, where, ais the case here, a plaintiff
seeks injunctive relief, there is an adultal requirement of showing “a sufficient
likelihood that [the plaintiff] willagain be wronged in a similar wa. . [t]hat s, . . . areal
and immediate threat oépeated injury.”Fortyune v. Am. Multi-Cinema, Inc364 F.3d
1075, 1081 (9th Cir. 2004) (internal qabbns and citations omitted).

1. Actual or Imminent Injury

In the context of ADA discrimination aims, the Ninth Circuit recognizes i

deterrent effect doctrineSee, e.gDoran v. 7—-Eleven, Inc524 F.3d 1034, 1039-40 (9th

Cir. 2008). A disabled individu#las suffered an actual injurfyhe is “currently deterred

195

from patronizing a public accommodation duetdefendant’s failureo comply with the
ADA . ...” Id. at 1040. Evidence of the plaiffis “actual knowledge” of a barrier is
sufficient to demonstrate an actual injuriyloreover, “[wlhere an individual knows of
ADA violations at a public accommodation, he is not required to kepning in order
to show imminent injury.”Gastelum v. Canyon Hospitality L|.8lo. 17-CV-2792-PHX-
GMS, 2018 WL 2388047, at *6 (D. Ariz. M&p, 2018). Insteadhe ongoing deterrence
Is sufficient to satisfy th requirement of an actuahd imminent injury.Doran, 524 F.3d
at 1040. Here, it is undisputed that Plaintiffs actual knowledge of the alleged barriefs.
(Doc. 33 at 3.)

1 Defendant argues that Plaintiff canstiow causation or deessability because
there is no injury in fact(Doc. 39 at 9.)
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Defendant argues, however, that Pldintiannot demonstrate an actual injur

because his sole motivation facquiring that knowlége was to initiate a lawsuit. (Dodc.

39 at 8.) This argument, however, is incoresiswith prevailing Nath Circuit law, which
maintains that “motivation is irrelevant tbe question of standingnder Title Ill of the
ADA.” See Civil Rights Educ. and Enforcemh Ctr. v. Hospitality Props. Tr867 F.3d
1093, 1101-02 (9th Cir. 2017) (hereinaft&REEC); Gastelum 2018 WL 2388047, at
*6 (“This so-called ‘tester standing’ rule medhat a plaintiff can visit or otherwise obtail
information about a public accommodation solely for the purpose of ensuring 4
compliance and with the intent to bring a laws#weficiencies are found.”). Accordingly,
Plaintiff's knowledge of alleged barriersssfficient evidence of an actual and immine
injury.
2. Concreteand Particularized Harm

A plaintiff may show a concrete and paui@rized injury by “stating that he is
currently deterred fromattempting to gain @ess” to the public accommodation due to
barrier. Doran, 524 F.3d at 1040. A barrier ampublic accommodation must “interfer
with the plaintiff's full and equaenjoyment of the facility.”Chapman v. Pier 1 Imports
(U.S)) Inc, 631 F.3d 939, 947 (9th CR011). A barrier, however, “only amounts to su(
interference if it affects the plaintiff's fudnd equal enjoyment dfie facility on account
of his particular disability.” Id. A “bare procedural violation” unassociated with
plaintiff's particular disability “cannot saly the demands of Acle IlI’ standing.
Spokeo, Inc. v. Robbins36 S.Ct. 15401550 (2016).

For example, ilChapmarthe plaintiff alleged “that his ‘physically disabled,” and
that he ‘visited the Store’ and ‘encountesgdhitectural barriers that denied him full an
equal access.”Chapman 631 F.3d at 954. The plaifitihowever, “simply identifie[d]
alleged ADA . . . violations #hout connecting the alleged vations to [his] disability, or
indicating whether or not he esuntered any one of themsach a way as to impair his
full and equal enjoyment of the Storeltd. As a result, the Ninth Circuit found thes

allegations insufficient to establish a concrete and particularized harm for purposes

ADA
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injury-in-fact requirement.

Likewise, Plaintiff's failure to connect ¢halleged ADA violations to his specific
disability is fatal to his ability to show a carete and particularizedarm. For example,
Plaintiff alleges that “[tjhe accessible rolgading to the main entrance has a cross slq
greater than 1.48 inches.” (Doc. 33 at Blaintiff, however, has not alleged that a cro
slope that varies from the statutory requiratseoncretely impacts his ability to enjoy th
public accommodation. Plaintiff alleges neawyenty other violatns of the ADA (Doc.

33 at 3-4), each of which is plagued by the sfiave. Plaintiff “does not even attempt to

relate the alleged violations to his disabilitfChapman 631 F.3d at 955. Plaintiff cannot

maintain standing to bring the lawtson the bare procedural all¢iges made in this case
3. Injunctive Relief

A plaintiff seeking injunctie relief must also show dh there is a “real and
immediate threat of repeated injuryl’yons 461 U.S. at 111. IADA cases, a plaintiff
may show a real and immediate threat of injarjwo ways: (1) “he intends to return to
noncompliant accommodation ansl therefore likely to reaounter a discriminatory
architectural barrier;” or (2) the “discrimatory architectural barriers deter him fror
returning to a noncompliant acoonodation” which he would otiwise visit in the course
of his regular activities.Chapman 631 F.3d at 950. In recognizing the deterrent eff
and tester standing doctrinéghe Ninth Circuit did not riax the requirement that thq
Plaintiff demonstrate real and immediate threat of repeated ioyusiiowing a legitimate
intent to visit again the plib accommodation in questionGastelum2018 WL 2388047,
at *6. Demonstrating “past exposure itlegal conduct” alone is not sufficient tg
demonstrate a present case or controversyeaa, “the plaintiff must allege continuing
present adverse effects stemmingm the defendant’s actions.CREEC 867 F.3d at

1098. For instance, a pldih may show continuing advee effects by showing that a

“defendant’s failure to comply with éh ADA deters [him] from making use of the¢

defendant’s facility.” Id. But, to be deterred from mailg use of the defendant’s facility

one must have a true desire to retirthe facility but for the barriersSee, e.gD'Lil v.
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Best Western Encina Lodge & Sujt838 F.3d 1031, 1037-38 (9th Cir. 2008).

In determining whether a plaintiff haa future intent to visit the public
accommodation at issue, courts consider a sefiégctors, includig: “(1) the proximity
of the place of public accommodation to plaintifésidence, (2) plaiiff's past patronage
of defendant’s business, (3)etllefinitiveness of plaintiff plans to return, and (4) the

plaintiff's frequency of tavel near defendant.Harris v. Del Taco, InG.396 F. Supp. 2d

1107, 1113 (C.D. Cal. 2005). Comiare to make a case-by-case determination, in light of

all the evidenceSee CREE(867 F.3d at 1100.

Defendant argues that “Plaintiff fails to denstrate, or even allege, concrete plal

to stay at the [Defendant’s hdtéh the future . . . .” (Doc39 at 10.) The Court agrees.

Plaintiff has never stayed at Defendant’'s hotel. In fact, he has only visited the prg
once, which was done to verify whethee tiotel was ADA compliant and suitable for h
stay? Although Plaintiff likes taravel to Phoenix to attel sporting events and karaok
bars, there is insuffient evidence that he actually say hotels after he comes to th
Phoenix area for those purposes, or that heldvstay at Defendant’sarticular hotel for
those purposes. (Doc. 39-3 a@.7-And, although Plaintiff avows that he intends to “bog

aroom” at Defendant’s hotel (Dot0 1 19), he fails to articuatny specific plan to return

or explain why he is likglto want to stay at or visit Daidant’s hotel in the future. Absent

a showing that he likely would visit Defendanhotel, Plaintiff has not demonstrated
real and immediate threat of repeated inju§ee Gastelupn2018 WL 2388047 at *7
(“While the need to look athe specificity with whichthe Plaintiff has pleaded thg
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likelihood of future visits mighbe less stringent had he only sued one hotel in the Phogenix

area, . . . the inquiry must be more exacting where he has expressed only a rote i
‘book rooms’ in 133 other lodgings in the sageographic area.”). Accordingly, Plaintif
does not have standing to pursue his ADA claim.

B. Causesof Action under State Law

Because the Court has concluded that isdo& have jurisdicon over Plaintiff's

_ 2 From the record before the Court, itist clear whether Plaintiff ever got out o
his vehicle during his visit to the property.
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ADA claim, the Court declines to exercisapplemental jurisdiadn over the remaining
state law claims (negligenagggligent misrepresentationiltae to disclose, and consume
fraud). 28 U.S.C. § B¥. Accordingly,

IT 1S ORDERED that Plaintiffs motion for ssnmary judgment (Doc. 33) ig
DENIED.

IT IS FURTHER ORDERED that Defendant’s cross-motion for summa
judgment (Doc. 39) iISRANTED. Plaintiffs ADA claim isdismissed with prejudice.
His state law claims are dismissed withowjpdice. The Clerk ofCourt shall enter
judgment accordingly anérminate this case.

Dated this 7th day of February, 2019.
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Douglast.. Rayes
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