Scales v. Informati

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

on Strategy Design Incorporated et al Doc.

wO

IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Gabriel Scales, No. CV-18-00087-PHX-DLR
Plaintiff, ORDER

V.

j =

Infolrmation Strategy Design Incorporate
et al.,

Defendants.

Plaintiff Gabriel Scales brings thistam against Defendants Information Strateg
Design Incorporated, Steven Losefky, andcivile Losefsky (collectively “ISD”) to
recover allegedly unpaid ovwene wages under the Fair Labor Standards Act (“FLSA
29 U.S.C. 8 207. At issue is Scales’ tMo for Conditional Ceification and Court-
Supervised Notice of Pending Collective tida (Doc. 31), in which he seeks t(
conditionally certify similarly situated workeras a class for purposes of pursuing
collective FLSA action under 29.S.C. § 216(b). The motiaa fully briefed (Docs. 36,

39), and neither party requested oral argumét. the following reasons, Scales’ motign

is granted, but for a narrower class than requested.
I. Background
From January 2015 to mid-Otier 2017, Scales worked aslelp Desk Technician

for ISD, an Arizona corporation that provid&s support and solutions to ISD clients.

(Doc. 31-1 M1.) Scales’ pramy job duties included “providingupport in response to helj
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desk inquiries,” “monitoring leent’s system alerts and not&tions,” “providing recovery

support solutions,” “providing basic teckbal support at the network IT level,” ang

“providing basic IT remote access solutiorpleamentation and support.” (Doc. 31-1 1 7.

In addition to his normal, osite hours, Scales periodically was expected to perfq
on-call work. (118, 15.) Wheon call, Scales was expectedo® available to respond tq
clients’ IT needs outside of normal busséours from 6:00am #@00am and 5:00pm tg
10:00pm on Monday through Friday, 7:00aon7:00pm on Saturday, and 9:00am
5:00pm on Sunday. (11 17-2A% a result, Scales routinalyorked 80-90 hours per weel
while assigned on-call duty. (1 34.) He alsarok that he routinely worked more than 4
hours per week, sometimes by as much as 2Gheuven when not onita( 33.) Scales,
however, was compensated on a salaried basisherefore was not paid the one and ot
half times pay premium required by the FL&/A overtime hours worked by non-exemy
employees. (11 10, 12-13); RBS.C. § 2074)(1).

Help Desk Technicians performed on-aatirk in rotations, wh each technician
spending an entire week onlca(Doc. 31-1 § 15.) Dung his employment with ISD,
Scales shared the on-call rotatiwith approximately ten othemployees. (1 23.) Wher
Scales was not assigned on-call duties, anaihalarly situated employee would be. (1]

24-26.) Scales claims that he personallinessed other technicians performing simil

tasks and working motan 40 hours per week withagiceiving overtime compensation.

(1191 27-29.) He believes that this pay discrepasithe result of ISD’s misclassification of

Help Desk Technicians as exempt employaed ISD’s standard on-call policy. (1 1¢
30-33.) Scales therefore seeks to pursue this case as a collective action and to cond

certify the following class:

All persons who worked as computer help desk technicians (or

in other positions with similgob titles or job duties), and/or

persons who performed on-cdllities for Defendants, and/or

Bersons who worked in excess of 40 hours in a given workweek
ut were not ?ald overtime, an}/] time from three years prior

to the filing of this Complaint through the entry of judgment

(the “Collective Members”).

(Doc. 31 at 3.)
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ll. Legal Standard

The FLSA prohibits covered employeirom employing any employees “for 4
workweek longer than forty hours unlessch employee receives compensation for
employment in excess of the hours above spélc#iea rate not letkan one and one-hali

times the regular rate at whihe is employed.” 29 U.S.G.207(a)(1). “Any employer

who violates the provisions of. . section 207 . . . shde liable to the employee of

employees affected in the ammt of . . . their unpaidvertime compensation[.]'ld. 8§
216(b). A collective action to recoverege damages may be brought “against g
employer . . . by any one or more employeesfat in behalf of hinelf or themselves and
other employees similarly situatedd. Employees not named in the complaint who wi
to join the action must givtheir consent in writing to theourt in which the action is
brought. Id.

“Section 216(b) does not filee ‘similarly situated,” ad the Ninth Circuit has not

construed the term.”Colson v. Avnet, Inc687 F. Supp. 2d 914, 925 (D. Ariz. 2010).

Although courts in other circuits have takeifferent approaches ithis determination,
“district courts within the Ninth Circuigenerally follow the two-tiered or two-stej
approach for making a collee¢ action determination.” Id.; see also Villarreal v.
Caremark LLC No. Cv-14-00652-PHX-DJH, 2014 WA247730, at *3 (D. Ariz. Aug. 21,
2014) (“The majority of cous, including those within # District of Arizona, have
adopted the two-tiered approach in decidmigether to grant FLSA collection actiof

status.” (internal quotations and a#ttons omitted)). Under this approach,

the court determines, on an ad lvase-by-case basis, whether
plaintiffs are similarly situatedThis requires the court to first
make an initial ‘notice stagedetermination of whether
plaintiffs are similarly situated.At this first stage, the court
requires nothing more than stdnstial allegations that the
putative class members were tthger the victims of a single
decision, policy, or plan. If plaintiff can survive this hurdle,
the district court will conditionsy certify the proposed class
and the lawsuit will proceed to a period of notification, which
will permit the potential class memits to opt-into the lawsuit.
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Once the notification period endfie Court moves on to the
second step of the certificationogess. At the second step, in
response to a motion to decertify the class filed by the
defendant, the court makes wetother determination whether
the proposed class members sirgilarly situaed; this time,
however, the court utilizes a miu stricter standard to
scrutinize the naturef the claims.

Colson 687 F. Supp. 2d at 925 (internal titas and some quotations omitted).

Although the plaintiffs’ “buden is light,” conditional céfication is “by no means
automatic.” Id. “All that need be shown by the phiff is that some identifiable factua
or legal nexus binds together the various claims of the class members in a way that |
the claims together promot@sdicial efficiency and comports with the broad remed
policies underlying the FLSA."Wertheim v. ArizonaNo. CIV 92-453-PHX-RCB, 1993
WL 603552, at *1 (D. Ariz. Sept. 30, 1993 he allegations need not be “strong [n]c
conclusive;” the plaintiff need only show “ththere is some factual nexus which binds t
named plaintiffs and the potential class members together as victims of a particular &
policy or practice.”Colson 687 F. Supp. 2d at 926. “Pl&ffs need only show that their
positions are similar, not identical, to the positions held by the putative class mem
Juvera v. Salcido294 F.R.D. 516, 520 (D. Ariz. 20L8nternal quotations omitted). In
other words, “[tlhe court must only be s&gd that a reasonableasis exists for the
plaintiffs’ claims or class wide injury.Bollinger v. Residential Capital, LLG61 F. Supp.
2d 1114, 1119 (W.D. WasR011) (internal quotations marks omitted).

Whether a collective action should be cdiodally certified ultimately is within the
discretion of the courtColson 687 F. Supp. 2d at 925. &leourt should not review the
underlying merits of the action, nor should it ‘oe® factual disputes . . . at the preliminal
certification stage of aRLSA collective action.”ld. at 926. “The ourt’s determination
at this first step is based primarily oretpleadings and any afivits submitted by the
parties.” Kelsey v. Entm’'t U.S.A. In&7 F. Supp. 3d 1061, 1065. Ariz. 2014) (internal
guotations omitted).

[1l. Discussion
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A. Similarly Situated

The Court concludes that Scales has neelidw burden for coritional certification.
Scales alleges that ISD misssified him and other computieelp desk workers as exempt
employees, and that ISD had a uniform on-palicy for help desk workers that resulted
in those employees routinely working mdren 40 hours per week without overtime
compensation. Scales alsibeges that computer help desk workers shared similar |job
duties. Scales supports these allegations (&ixtmis own sworn declaration, (2) a copy of
his job offer letter detailing the requirementshaf position, and (3) a copy of ISD’s “Ont
Call Technician Process.” (Doc. 31-1.)

In opposing Scales’ motion, ISD primarifgults Scales for not supporting hi

92)

allegations with declarations of other potentiass members. (Doc. 36 at 4-5.) I1SD cit

D
(2]

numerous cases in which courts conditionabytified classes aftehe named plaintiffs

submitted multiple declaratiofiiom other potential class mmbers and extrapolates fron

—

them that “Plaintiffs in théNinth Circuit seeking conditiohaertification are generally
required to submit multiple declarations ofiet similarly situated individuals to support
their request for conditional certification.”ld() The Ninth Circuit, however, has not
established a bright line rule that conditiodlalss certification motions must be supported
by multiple declarations. Qlity, not quantity, controls.
For example, irfColson the court denied conditional certification because the three
affidavits submitted by the plaintiffs wereguge and based on “unspieill hearsay.” 687
F. Supp. 2d at 928. One tife plaintiff’s declarations cited to “discussions . . . with
[unidentified] coworkers” and was “filled witetatements that lagkersonal knowledge.”
Id. The court noted: “Essentially, [the plaifii] declaration describes the experience pf
one former Avnet employee in one office avis claiming to have not been paid the
overtime wages she was entitled tdd: at 929. InCoyle v. Flowers Foods Incorporated
2016 WL 4529872, NoCV-15-01372-PHX-DLR (D. ArizAug. 29, 2016), this Court
granted a motion for conditional class céctifion and, in doig so, distinguishe@olson

unlike Colson “Plaintiffs’ declarations are baset personal knowledge and experience
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and contain substantial allégas supporting their contentiothat all Distributors are
victims of a single decision, policy, or plarmmisclassification as independent contractg
under the Distribution Agreementsld. at *4.

The same is true here.cées submits a sworn declaoatiin which he states tha

ISD has a uniform on-call policy, that he shared the on-call rotaitbrroughly ten other

employees who performed the same on-call duties,he personally witnessed other help

desk technicians performing similar tasks, and that other technicians informed hin
they also workeanore than 40 hours per week. (D8&-1 11 15-16, 228.) These are
matters of which Scales appg&p have personal knowledgadahey are adequate to mes
Scales’ light burden at this stage. Although, ppehas a matter of best practices, plainti
seeking conditional class certification shouldiesvor to obtain ddarations from other
potential class members (for example, if $sabersonally witnessed other technicia
performing similar on-call work, he presumalblyuld have asked at least one to submi
declaration to support thimotion), such additizal declarations are not necessari
required when the named plaffis declaration adequately supports his allegations.
ISD also argues that Scales has naiwsh that other Help Desk Technician
performed the same job functions as him.o¢D36 at 6-7.) For example, ISD content
that “at least some individuals Plaintiffedes to include in the class had supervisg
authority over other employees,” were resplolesor “hiring and firing other employees,’
or otherwise “had job dutsedistinctly different from [Scales’] job duties.Td(at 7.) This
might ultimately be true, but it does notlléev that conditional class certification is
inappropriate. Rather, “[a]ny variationtime putative class members’ job responsibiliti
is a factor to be considereat the second stage of tlamalysis after completion of
discovery.”Barrerav. U.S. Airways Grp., IndNo. CV-2012-02278-PHX-BSB, 2013 WL
4654567, at *6 (D. Ariz. Aug. 30, 2013ee also Coyle2016 WL 4529872at *5 (finding
that arguments concerning possible differemcgritative class members’ job duties mo

appropriately raised in a motion decertify the conditional class).

Finally, ISD argues that Scales has slobwn that it had a company-wide practi¢
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that violated the FLSA. Specifically, ISD cends that it is insufficient to merely alleg
misclassification as an exempt employee. ([3@cat 9-12.) The Court disagrees for tw
reasons. First, Scales has done more thaelyallege misclassdation as an exempt
employee. He also alleges that ISD iempented a uniform on-call policy, and tha
approximately ten other similarly situated@oyees were required to perform similar of
call duties, thereby increasingethwork hours abov40 per week. Second, this Court ar
others have conditionally ceiigfl classes based on allegatiofsnisclassification under
the FLSA. See Coylg2016 WL 429872, at *5Kelsey 67 F. Supp. 3d at 1065-66 (findin
exotic dancers classified as independemti@acts were similarly situated for FLSA
collective action)Villarreal, 66 F. Supp. 3d at 1194 (findingnefits analysts classified
as independent contractors were sufficiesityated to other gative class members)
Anderson v. Ziprealty, IncdNo. CV 12-0332-PHX-JAT, 201/L 1882370, at *4 (D. Ariz.
May 3, 2013) (conditional certification approgdawhere plaintiffs were classified a
independent contractorsgcott v. Bimbo Bakeries, USA, Inblo. 10-3154, 2012 WL

645905, at *8 (E.D. Pa. Fel29, 2012) (“all drivers arelassified as ‘independent

contractor’ under the agreement, which visign favor of conditional certification®).
For these reasons, the Court finds that&kxchhs met his lighturden for obtaining
conditional class certification. The Court aggen part, however, with ISD that Scale

proposed class is too broad. In his compl&@ogles defined the proposed class as folloy

All persons who worked as computhelp desk workers (or in
other positions with similafjob titles or job duties) for
Defendants at any time from thrgears prior to the filing of
this Complaint through the entof judgment (the “Collective
Members”).

D

o

[92)

UJ

VS

(Doc. 1 1 57.) Yet in his motion for conditidrdass certification, Scales expands t
proposed class to include “persons whofgrened on-call duties for Defendants,” an

“persons who worked in excess of 40 toum a given workweek but were not pai

! The Court acknowledges ah other courts haveceepted ISD’s position and
concluded that misclassificati, alone, is insufficient to establish a uniform poliSee,

e.g., Colson687 F. Supp. 2d at 927. But ISDstated no Ninth Circuit or Supreme Couf

decision announcing such a blanket rule andhe absence of binding authority to th
contrary, this Court declines to impose one.
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overtime,” apparently regardless of whetherse persons also worked as computer h
desk technicians. (Doc. 31 at 3.) In sadpiScales likely ropes fiar too many employees
who were not engaged in simmilwork. The Court finds the8cales’ original formulation

was closer to the mark, and therefoiié @onditionally certify the following class:

All persons who worked as computhelp desk workers (or in
other positions with anilar job titles or job duties) and worked
more than 40 hours in a given workweek for Defendants at any
time from three years prior tthe filing of this Complaint
through the entry of judgmef(the “Collective Members™}.3

B. Notice
ISD has lodged numerous oljjens to Scales’ proposerlass action notice ang

requests either (1) an opporiiynto meet and confer witlscales to craft a mutually

agreeable notice or (2) a hearing to addressifections. (Doc. 36 at 12-17.) For his parrt,

Scales appears receptive to at least son8@E proposed changehough he maintains
that other aspects of his notice are legallffigent. (Doc. 39 at 9-11.) Under thes
circumstances, the Court will grant ISD’s regutr additional time to meet and confg
regarding the notice, especially considgrsome common ground seems possible.

With that said, the Court will address one of ISD’s objections fdeales asks that

the Court permit him to serve potential classmbers with a copy of the notice via bof

2ISD argues that the Courtalid limit the proposed abks to employees with the

job title “Help Desk Technician Level 1” wheorked more than 4Bours per week (Doc.

36 at 9), but Scales highlighevidence that the precisebjtitles assigned to help des

workers like himself shifted over time drhas persuasively argued that limiting th

8rc¥pot_sed class in the manner ISD requéktdy would result in an under-inclusive
efinition.

D

=

h

==

e

3 The Court declines to spBcon-call work in the clas definition because, as th

Court understands Scales’ complaint, leeks only to vindicate the rights of thoge
computer help desk workergho worked more #n 40 hours per week, regardless pf

whether those excess hours wére result of on-call versusn-site work. Although it
seems that on-call work IlkeI¥ is the main @asuch workers put in overtime, presuma
a help desk worker who performed on-callrkvbut somehow did not work more than

hours in any %lven workweek would fall outsitée scope of this action. Limiting the clas
to computer elﬂ_desk workers who workedre than 40 hours iany given workweek
therefore will achieve the goaf including sinilarly situated emmyees who potenUaIJP/
are owed overtime compensation (througheziton-call work or on-site work), while
excluding those who might have worked @itshifts but neveworked more than 40
hours per week.
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first-class mail and email. (Doc. 31 at 113D asks that the Court limit notice to onl

<

first-class mail. (Doc. 36 at 16.) The Cofinds no reason to impose such a limitatio

>

especially considering Scales has proffesvidence that on-catomputer help desk
workers are required to check their email ragyl So long apotential class members
are provided with the notice via first-classilndne Court sees no harm in supplementing
that notice with an email.

C. Production of Potentid Class Members’ Information

Lastly, Scales asks the Court tader ISD to produce the names, all known
addresses, phone numbers, dates of bitthkn@wn email addresses, driver’'s licenge
numbers, social security numbers, and datesngfloyment for all potential class members.
(Doc. 31 at 12.) ISD objects this request as overly broaddsasks the Court to limit such
production to names and last known addres@@sc. 36 at 17.) The Court agrees that the
request is overly broad to achieve the purpmfsdentifying and notifying potential class

members. Accordingly, th€ourt will order ISD to produe only the names, last knowr

-

mailing addresses, last known email addresard dates of employment for all potentigl
class membersSee Coyle2016 WL 4529872, at * 7 ifmilarly limiting production of
potential class members’ personal information).
IT IS ORDERED as follows:
1. Scales’ motion for conditional a$s certification (Doc. 31) GRANTED as
explained herein.
2. The parties are ordered to meet and cawaferaft a mutually agreeable proposed

notice. By no later thaganuary 11, 2019the parties shall submit either (1) @

1%

revised copy of the proposed notice forai court review and approval or, if thy
parties cannot resolve all disagreements, (2) a joint expdanatithe parties’
disagreements, limited td0 pages The Court will set a deadline for
mailing/emailing the notice to potentielass members after final review and
approval of the parties’ proposed notice.

3. By no later thanJanuary 11, 2019 ISD shall produce names, last known
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mailing addresses, last known email @ddes, and dates of employment for
potential class members.
Dated this 21st day of December, 2018.

S M
M,

Douglas/.. Rayes
United SwaleS uisulct Jue
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