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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Gabriel Scales,
Plaintiff,
V.

Infolrmation Strategy Design Incorporate
et al.,

Defendants.

j =

Doc.

No. CV-18-00087-PHX-DLR

ORDER

Plaintiff filed this Fair Labor StandasdAct (“FLSA”) collective action on January

9, 2018. (Doc. 1.) Six months later, hevead for conditional class certification. (Dog.

31.) Both parties requested amdeived extensions of timewhich to file responsive and

reply memoranda. (Docs. 34, 35, 37, 389 a result, Plaintiffsnotion for conditional

class certification became fully briefed, andréfore ripe for the Court’s consideration, g
August 3, 2018. (Doc. 39.Dn December 21, 2018, the @bissued an order granting

Plaintiff's motion and conditionallgertifying the following class:

All persons who worked as computhelp desk workers (or in
other positions with similar jotitled or job duties) and worked

more than 40 hours in a giverorkweek for Déendant at any
time from three years prior tthe filing of this Complaint
through the entry of judgme(ithe Collective Members”).

(Doc. 40.) The Court also @cted Defendants to provideakitiff with the names, last

known mailing addresses, last known emddir@sses, and dates of employment for

potential class members by no lafiean January 11, 20191d()
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As currently formulated, the conditionally certified class includes computer help

desk workers who performed overtime worknfrdanuary 9, 2015 through the present.
Defendants, however, have filed a Motion@arification/Modification of Order Granting
Conditional Certification (Doc. 41), in whicthey correctly note that the statute of
limitations for each plaintiff wh opts-in to an FLSA colléiwe action runs from the date
that he or she files a notice of consent ia jbe lawsuit, not thelate the complaint was
filed. 29 U.S.C. 8§ 256Gee also Rose v. Wildflower Bread Co., No. CV09-1348-PHX-JAT,
2011 WL 208044at *2 (D. Ariz. Jan. 20, 2011) (“Under the FLSA, the statute |of
limitations for each individual pty plaintiff is not tolled until he or she filed a written
consent to opt-in to the action.”). The FL8Aposes a two-year statute of limitations for
unpaid wage claims, and a thngsar statute of limitations in the case of willful violation
29 U.S.C. §8 255(a). Deferma therefore ask the Coud modify the conditionally

certified class to include only those relav@mployees who were employed betwe
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January 11, 2016 and the present—repreasgitiree years from the date Defendants are
required to provide Plaintiff with a list gbotential class members and their contact
information! Defendants contend that such a limitatis appropriate dhis point to avoid
the needless expenditure of time and researto notify individuks with time-barred
claims and to potentiallltigate those claims.

Plaintiff does not dispute that the stataff limitations for class members’ claimp
generally runs from the date those membersropd the action. He argues, however, that
the Court should deny Defendants’ request foedlreasons: (1) the statute of limitations
should be equitably tolled because Defensglafailed to conspicuously post at the
workplace a notice of the FLSA’s requiremeras,required by 29 CIR. § 516.4; (2) the
statute of limitations should be equitablyléd beginning June 15, 2018 (when Plaintiff
filed his motion for conditionatlass certification) to accotufor the time ittook for the

Court to issue a decision on the motion; arjdt(® premature to narrow the potential clags

1 Defendants do not concede that the thres-gtatute of limitation applies but ar
willing to apply the longer limitations periodrfpurposes of the present motion and th
early phase of the litigation.
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because Defendants can raise élggme arguments at a latexgg of the litigation. (Doc.
43.) Plaintiff's argumets are not persuasive.
To the first point, the Got acknowledges a split in #nority concerning whether

an employer’s failure to poat the workplace a notice ofalrLSA’s requirements, without

more, equitably tolls the statute of limitation8oth parties cite cases supporting the

positions on this point, andeéhNinth Circuit does not appetor have weighed in on the
issue. This Court, however, daest need to resolve this legalestion at this stage to rul
on the pending motion because Plaintiff e nothing more than speculate th
Defendants did not post the required noticewhire in his complaint does Plaintiff alleg

that Defendants failed to post the notice, m@s the issue raisad the parties’ Joint

Proposed Case Management Plan. (Doc. R&intiff likewise offered no evidence in his

response brief to support this factual assertiThough Plaintiff ¢es cases in which the
statute of limitations was tolled because okamployer’s failure to post a required FLS/
notice, in all of those case<tplaintiffs at the very leaatleged those facts. Here, Plaintiff

has done nothing more than splade in a response memorandum.

To the second point, the Court findsaitiff's contention that the statute of

limitations should be tolled begiing on the date he filed msotion for class certification
to be meritless. First, this District's Lddaules of Practice (as Weas basic notions of
fairness) allowed Defendants tespond to the motion, and fBtaintiff to reply to that

response. Plaintiff offers no gbanation as to why equitable tolling should apply as of

date he filed his motion for class certificati(June 15, 2018), apposed to the date the
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motion became fully briefed (August 3, 2018Second, in most cases a motion seeking

substantive relief (as opposéar, example, to a motion seefgimn extension of a deadling
or page limit) will not be ruled on by ¢énCourt the very day it becomes ripe fq
consideration. The Court hather cases besides this oneitsndocket, and even if the
Court could immediately direds attention to angiven motion upon th#ling of the reply

memorandum, it reasonably takes time to eewvithe briefs, conduct legal researc

consider and weigh the issues, reach a de¢igiote a reasoned order, and have that or(
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docketed and served on the parties. To thenéXPlaintiff argues that the statute of

limitations should be equitablylled for at least part dhe time that the Court had thg
fully briefed motion mder advisement, he fails to idiéyn precisely when that tolling
should begin. That is, if Plaintiff is implyg that the Court toolob long after August 3,
2018 to rule, he does not propose how muuolke tivould have been reasonable for the Co
to take considering the issues raised in the briefs and thendsmgthe rest of the Court’s

civil and criminal docket.
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Lastly, Plaintiff's argument that it is @mature to narrow the proposed class is not

well-taken. Although Defendamtould raise these issuesadater stage of the litigation

that would happen only afténe expenditure of significamésources on potentially timet

barred claims. Moreover, nothing would pretv@taintiff from later moving to modify the
temporal scope of the class if discoverydarees evidence that Defendants failed to p
the required FLSA noticeSee Summa v. Hofstra Univ., No. CV 07-3307(DRH)(ARL),
2008 WL 3852160, *qE.D.N.Y. Aug. 14, P08) (rejecting plaintiff's equitable tolling
argument at the conditional class certificatgtage but leaving open the possibility th
the temporal scope of the class could bealifferd “should furtherdiscovery prove that
FLSA notices were not posted in accordandat thhe requirements of law”). Considerin
Plaintiff's equitable tolling argment is, at this point, puregpeculative, the Court finds it
more appropriate to narrow the class now wlabesing open the podgslity that it may be
expanded should discovgryoduce evidence to blaup Plaintiff's equtable tolling theory.
For these reasons,

IT ISORDERED that Defendants’ Motion for Cldication/Modification of Order
Granting Conditional Certification (Doc. 41)&RANTED as follows:

1. The conditionally certified class is modid to include all persons who worke
as computer help desk workers (orotter positions witlsimilar job titled or
job duties) and worked more than 4Q@bein a given workweek for Defendant
at any time from three years prior to January 11, 201&ugfr the entry of

judgment (“the Colletive Members”).
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2. By no later thadanuary 11, 2019, Defendants shall produce the names, I

known mailing addresses, last known draddresses, and dates of employmse
for all potential class members.

3. The remainder of the Court’'s prior dar granting Plaintiff’'s motion for
conditional class certification (Doc. 40) remains operative.

Dated this 4th day of January, 2019.
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