Deep Wilcox Oil &

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

5as LLC et al v. Texas Energy Acquisitions LP et al Doc.
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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Deep Wilcox Oil & Gas LLCet al, No. CV-18-00308-PHX-JJT
Plaintiffs, ORDER
V.

Texas Energy Acquisitions Lt al,

Defendants.

At issue is Defendants’ Mion to Dismiss (Doc. 18, M9, to which Plaintiffs

filed a Response (Doc. 2, Resp.) and Defersdiled a Reply (Doc. 29, Reply). In this

Order, the Court will also address but nollyfuesolve Plaintiffs’ Motions to Amend
(Docs. 19, 21). The Court findhese matters appropriater resolution without oral
argument.SeeLRCiv 7.2(f). For the reasons thatllaw, the Court will grant in part
Defendants’ Motion to Dismiss and transfer tbése to the Southern District of Texa
Houston Division.

As a threshold matter, the Court aekbes Defendants’ Amended Notice
Removal (Doc. 32). Defendants removed thiseceiom Arizona state court. (Doc. 1.) |
a recent Order (Doc. 31), the Court requibeEfendants to amend the Notice of Remo\
to provide further dethas to the citizenship of themited liability company (LLC) and
limited partnership (LP) parties, so th@ourt could determine if it has diversity

jurisdiction over this matter. Upon review, tGeurt finds that Defendants’ allegations i
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the Amended Notice of Removal (Doc. 32) are sufficient to demonstrate the Cq
subject matter jurisdiction at the timéDefendants’ removal of this case.
.  FACTUAL BACKGROUND

This case arises out @ oil exploration agreememr agreements, allegedly
entered into by Defendanf&exas Energy Acquisitions LPTEA) and “by law” Alta
Mesa GP LLC (GP)—both kas entities—and Plaintiff®eep Wilcox Oil & Gas LLC
(Deep Wilcox) and Hankersadil LLC—both Arizona entitiesin 2009, TEA, and “by
law” GP, sought out Plaintiffed invest in the exploratioand development of TEA'’s oil
well, Herrin Well #1. TEA representatives maal®ne-time visit to Phoenix, Arizona t
attend Plaintiffs’ investor meetings andsaliss Herrin Well #1 in person. This well i
located in Liberty County, Texas. (Doc. st Am. Compl. (FAC) 11 12-14, 23.) Th
parties agreed to a working interest ownegrshithe well for Plaitiffs in exchange for
funds and then drafted an Exploration Agreeain (FAC § 17.) Plaintiffs remained ir
Arizona during the negotiation and draftingripd, and Defendants remained in Texa
(FAC 1 18))

The Agreement included both a forum séten and choice of law clause, whic
required that any disputes be®n the parties be resolvedaocordance with Texas law
and take place in Harris County, Texak.g, Mot. Ex. 1, Murrell Decl. Ex. B,
Agreement 8 14.) TheAgreement also required TEA to send notices, upda
distributions, billing statemés, and other documents fmoTexas to Arizona. (FAC
1 26.)

After entering into the Exploration Agement, TEA retagd Defendant Alta
Mesa Services LP (AMS) to operate the w@glAC § 29.) TEA learned that the well wa
not economically viable in 2008ut failed to inform Plaintis. (FAC { 32.) Plaintiffs did
not learn this fact until July 2016. (FAC3R.) Defendants alsoifad to maintain any
record of Plaintiffs’ working inters in Herrin Well #1. (FAC 1 37.)

In the FAC, Plaintiffs allege severaghs, including fraudulent conversion, fraug

fraudulent inducement, violating the Consurk@aud Act, gross negligence, breach
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the Exploration Agreement, and unjust enrichment. (FAC 9 41-95.) Defendants| ha

now filed a Motion to Dismiss, arguing thiite Court lacks personal jurisdiction ove

=

them, that venue is improper, that fieeum non conveniendoctrine applies, and that

Plaintiffs fail to state a claim. (Mot. dt.) Defendants contend that the Court should

transfer the case to the Southern Disto€tTexas, Houston Dision. (Mot. at 2.)

[oX

Plaintiffs subsequently filed an opposddtion to Amend the Complaint (Doc. 19), an
an Amended Opposed Motion to Amend therpéint (Doc. 21). Because Defendant

12)

request to transfer this case is dispositive,@ourt will focus its aalysis on that aspect
of Defendants’ Motion to Dismiss.
[I. LEGAL STANDARD

Under 28 U.S.C. § 1404(&]f]or the convenience of ptes and witnesses, in the

A4

interest of justice, a district court may tsér any civil action to any other district of
division where it might have been brought.”eTpurpose of this stae “is to prevent the
waste of time, energy and mgnand to protect litigants, wigsses and the public againsgt
unnecessary inconvamice and expenseAirbus DS OptronicssmbH v. Nivisys LLC
No. CV-14-02399-PHX-JAT, 2Ib WL 3439143, at *2 (D. Az. May 28, 2015) (citation
and internal quotation marks omitted). It i® tdefendant’'s burden to show transfer |is
warranted, and “[tjhe defendant must malstrang showing of inconvenience to warrant
upsetting the plaintiff's choice of forumDecker Coal Co. v. Commonwealth Edisagn
Co. 805 F.2d 834, 843 (9th Cir. 1986ge also Jones v. GNC Franchising, Jriz11l
F.3d 495, 499 (& Cir. 2000).

District courts employ a two-step analysiben determining whether a transfer |s
proper.Airbus DS Optronics2015 WL 3439143, at *2. Firsa court considers whether
“the case could havbeen brought irthe forum to wich the moving party seeks to
transfer the case.ld. In order to meet this requirement, the court in the proposed
transferee district “must have subject raatjurisdiction and proper venue, and the
defendant must be amenaldteservice of process issued by that codd.”“Second, a

court must consider whether the proposed teamsf district is a more suitable choice pf
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venue based upon the conveme of the parties and wesses and the interests (
justice.” Id. The Ninth Circuit has set forth factdigat a court may consider in makin

this determination:

(1) the location where the relevant agreements were negotiated and
executed, (2) the state that is moshifar with the govening law, (3) the
laintiff's choice of forum, (4) theespective parties’ contacts with the
orum, (5) the contacts relating toetlplaintiff’'s cause of action in the
chosen forum, (6) the differences the costs of litigtion in the two
forums, (7) the avkability of compulsory proces to compel attendance of
unwillling non-party witnesses, and)(éhe ease of access to sources of
proof.

Jones 211 F.3d at 498-99.
. ANALYSIS

In the Motion to Dismiss, Defendants pds/e arguments in support of dismissg
1) the Court does not have pamsl jurisdiction over them; 2he forum selection clause
in the Agreement renders venuaproper; 3) the doctrine dforum non conveniens
applies; 4) Plaintiffs failed to comply withederal Rule of Civil Procedure 12(b)(6); an
5) the entire case should bensferred to the Southemistrict of Texas, Houston
Division.

Of these, the Court will first examine tle#ect of the forum selection clause o
this case, and then the Cournllwetermine whether transféo the Southern District of
Texas, Houston Division is appnagite under 28 U.S.C. § 1404(a).

A. Forum Selection Clause

In Defendants’ Motion to Bmiss, they argue that vesis improper pursuant tg
Federal Rule of Civil Procedure 12(b)(Because the Agreement contains a fort
selection clause&see Kukje Hwajae Ins. Co., Ltd. v. M/V Hyundai Lihet88 F.3d 1250,
1254 (9th Cir. 2005) (hding that enforcement of a foruselection clause is treated as
motion asserting a defense of iraper venue under Rule 12(b)(3)).

Forum selection clauses are prestivgly valid and enforceable unless 1

“enforcement would be unreasarie and unjust;” 2) the clause is “invalid for sug

reasons as fraud or overreaching; 3) enforcement would edravene a “strong public
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policy of the forum inwhich suit is brought.M/S Bremen v. Zapa Off-Shore C0.407
U.S. 1, 12-15 (1972). When a forum selectitause is sanconvenient as to deprive @
party of its day ircourt, it is invalid.ld. at 18. The party challengg the forum selection

clause bears the “heg burden’ of establishing the existee of . . . grounds for rejecting
enforcement.’Jones 211 F.3d at 497.

As a threshold matter, withe record beforé, the Court cannot resolve precisel

who is a party to the Expldian Agreement or Agements. In the FAC, Plaintiffs allege

that both Plaintiffs—Deep Wilcox and Hkerson Oil—entered to the Exploration
Agreement with two of the Defendants, TEAd, “by law,” GP. (AC | 20.) Plaintiffs

did not attach the Agreement to the FAKYt Defendants provided copies of twpo

Agreements with their Motioto Dismiss. The first purport® be between Deep Wilcox

and TEA, but it is not signed by a represéwéaof TEA, and Mr. Hankerson signed gs

“[manager]” on behalf of Deep Wilcox. (lrell Decl. Ex. A, Ageement at 12.) The

second is between Hankers@nl and TEA and is signedn behalf of both entities.

(Murrell Decl. Ex. B, Agreement at 12.) limeir Response to Defendants’ Motion 1o

Dismiss, Plaintiffs argue that Deep Wilctiz not bound by the choice of law and vent
provisions in the Explorain Agreement” because “Defendants did not sign and exe
both the Exploration Agreement and [Jointe@gding Agreement] ith Deep Wilcox.”
(Resp. at 12.) The parties do not dispute, tabtminimum, the choice of law and forun
selection clause applies to Hanlkaril's claims is this lawsuit.

The Agreement states that any dispwdsing thereunder nsti be resolved in
Harris County, Texas. (Murrell Decl. Ex. B § 14.) CitiMurphy v. Schneider National
Inc., 362 F.3d 1133, 1141 (9thrCR004), Hankerson Oil argues that transferring the ¢
would deprive it of its day ircourt because Mr. Hankersats principal, is unable to
travel due to health concerns. (Resp5.) The Ninth Circuit held iMurphythat a forum
selection clause deprived a plaintiff ofshday in court because he was be unable

appear in a different state due to health concétogphy, 362 F.3cat 1142.
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Here, Mr. Hankerson is not the plaintiffe is Plaintiffs’ witness as Hankerson Ojl
managerSee Lien Ho Hsing Steel Enter. Co. v. Weih#8$8 F.3d 1455, 1462 (9th Cir
1984) (finding that it is nainreasonable to enforeeforum selection aeluse even though
a forum is inconvenient for tmesses). In addition, Mr. H&erson’s inability to travel
will not effectively deprive Handrson Oil of its day in couriThe parties can document
his testimony or examine himaviideo conference during triaHankerson Oil has thus
not demonstrated that it woulte deprived of its day in odt if the Court enforces the
forum selection clause. Given the lack of any compelling reason to invalidate the forur
selection clause, the Court will enforce it arehsfer at least Hankerson Qil’'s claims {o
the Southern District of Texas, Haas Division, as Defendants request.

B. Transfer of Venue Under 28 U.S.C. § 1404(a)

The parties do not dispute that this casald have been brought in the Southern
District of Texas. The following factors arelevant to the Coud’transfer analysisSee
Jones 211 F.3d at 488-89.

1. Location of Agreement Ngotiation and Execution

The parties negotiated their Agreemetgctronically, and each party negotiated
from its respective office in Azona or Texas. More imporidy, however, the crux of
Plaintiffs’ Complaint concernacts by Defendants in Texamd the Agreement’s place
of intended performance was also Texas. Wiieeharm caused by the alleged failure |to
execute the Agreement may have been felt in Arizona, the Court finds this factor weigt
slightly in favor of transfer.

2. State Most Familiar With Governing Law

This case involves state law claims. Ridis argue that because they allege

Arizona state law claims, thiactor weighs against transfe(Resp. at 15.) To begin

! Defendants indicated in their Reptlyat they are willingto make reasonable
accommodations to preserve Mr. Hardon’s testimony. (Reply n.7.)

_ 2 Plaintiffs also argue that venue ioper under A.R.S. § 12-401. (Resp. at 1!
Section 12-401, however, is a state statoticating where plaintiffs should bring stat
court cases. This argument thus lacks metibécontext of a federal court action.

DT
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with, the ExploratiomPAgreement’s choice of law prova applies at least to Hankerson
Oil's claims, and that provisiostates that Texas law appli€s/en if Arizona law applies

to any of Plaintiffs’ claims, disict courts routinely apply thiaws of states other than th

11%

forum state, so it would not be unduly burseme on the Southern District of Texas o
handle any remaining Arizona law clain®ee Vuori v. Grassipper Capital, LLC No.
17-cv-06362-JCS, 2108 WL &66 (D. Ariz. Feb. 22, 208) (“[F]ederal courts are
deemed capable of applying the substantivedé other states.”)Thus, the Court finds
this factor slightly favors transfer.

3. Plaintiffs’ Choice of Forum

Plaintiffs’ choice of forum igienerally accorded great weigbirty World LLC v.

College Envy LLCNo. CV-15-01152-JJT,(5 WL 11118112 at *gD. Ariz. Nov. 9,
2015). Plaintiffs brought this suit idrizona, are Arizona companies, and have| a
connection to Arizona. This famtweighs against transfer.

4. Respective Parties’ Contats With the Forum

The parties disagree aswiether Defendants havaaugh contactsvith Arizona

~—+

to weigh against transfer.eiendants traveled to Arizormnce, were party to a contrad
with Arizona companies, and sent bills, ©es, and other documents Plaintiffs in
Arizona. Similarly, Plaintiffs apparently i@ no contacts with Texas outside of the
Agreement. They have no offices Texas and catuct no other business Texas; they
only have a contraaith a Texas companyhich was also performed in Texas. The
Court finds that the parties only have edi®e contacts with their respective states.
Thus, the Court finds this factor neutral.

5. Parties’ Contacts Related tathe Causes of Action

As previously stated, Defendants’ ordgntacts with Arizona include contractin

[\

with an Arizona company, siting Arizona once pursuant &aid contract, and sending
bills and other documents int&rizona. Plaintiffs enterethto contracts with a Texas

company that were perimed in Texas and sent paymetdsDefendants in Texas morsg
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than once, but they felt tHearms alleged in the Complaim Arizona. Thus, the Court
finds this factor neutral.
6. Differences in the Cost of Litigation
Defendants argue that because most @fetidence and witnesse this case are
in Texas, it would be costly to bring idence and compel wigsses to appear ir
Arizona® (Mot. at 12.) A court will not trarier venue when the transfer will “merely
shift inconvenience fronone party to the otherMolder Co. v. Main St. Distrib.No.
CV-86-1285-PHX-RCB, 1987 WL14339 at *8 (D. Ariz. Janl6, 1987). But here,
because the crux of Plaintiffs’ claims flke performance onon-performance of the
Agreement terms in Texas and most of thelevce is in Texaditigation costs will be
less in Texas than in Arizona. The Counid$ this factor slightly favors transfer.
7. Availability of Compulsory Process
Defendants argue that it wile difficult to compl witnesses in D&as to appear in
Arizona. (Resp. at 12.) Cdar should evaluatehe “materiality and importance” of
anticipated testimony by witnesses and “determine their accessibdityoamnenience to the
forum.” Lueck v. Sundstrand Cor@236 F.3d 1137-114@@th Cir. 2001).It appears that
many non-party witnesses liketgside in Texas. Arizona mde unable tacompel those
witnesses to appear in couiee F.T.C. v. WrightNo. 2:13-CV-2218HRH, 2014 WL
1385111 at *4 (D. Ariz. Apr. 92014) (“[W]hen, ashere, most of th@on-partywitnesses
would be outside the courtgibpoena power, a tragsfis a better sotion because it will
result in less cost and moreditestimony.”). Thigactor weighs in faor of transfer.
8. Ease of Access to Sources of Proof
The core issue in th case revolves around Herrin &L, which is in TexasSee

Lueck 236 F.3d at 1146 (“[Clourts should weigh the materiality and importancs

* Defendants also argue that transfepisper because there is a substantiglly

similar case pending in the Shatn District of Texas. (Motat 11.) The case Defendant
mention was filed after this case, so theu@ does not find this argument persuasiee
Realty Execs. Int'l Servs. LLC v. Brokers HoId|n1gs [IN®. CV-17-00213-PHX-JJT,
2107 WL 1407676 at89 (D. Ariz. Apr. 19, 2017) (findmthat a similacase in another
forum favors transfewhen said case was filed first).
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anticipated evidence” in the transfer analysis). HeiVell #1 is one of the most

important pieces of evidence, but it is noaidable if the case goes forward in Arizon:

While other evidence is mobjléhe well and all the evidence within it are inaccessibleg i

Arizona. Because Herrin Well #bugld play a major role in thisase, the Court finds this
factor weighs in favor of transfer.
IV.  CONCLUSION

In balancing the factors, the Court findgefifactors weigh in favor of transfer, twq
are neutral, and one weighs against transfesum, Defendants hawdemonstrated that
transfer is appropriate inithcase, not only becausestourt must enforce the forun
selection clause, but also because transfer is in the interests of justice and convenisg

Therefore, the Court neewbt address whether it hgersonal jurisdiction over
Defendants. The Court alsedines to address DefendsinRule 12(b)(6) Motion to
Dismiss (contained in Do 18) or Plaintiffs’ Motion to Amend (Doc. 21.) The Court wil
however, deny as moot Plaintiffs’ earlielefi Motion to Amend (Oc. 19), because it

was superseded by a later fibm to Amend (Doc. 21.)

IT IS THEREFORE ORDERE granting in part Defendants’ Motion to Dismis$

(Doc. 18.)

IT IS FURTHER ORDERED decting the Clerk of Coutb transfer this action to
the U.S. District Court for Sokern District of Texas, Hotmn Division, as expeditiously
as is practicable.

IT IS FURTHER ORDERED denying amnoot Plaintiffs’ Motion to Amend.
(Doc. 19.)

Dated this 1st day of August, 2018.

N

HongrAble n J. Tuchi
United Staté$ District Jue
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