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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

ElectroMedical Technologies IncorporatédNo. CV-18-00508-PHX-GMS

et al.,
o ORDER
Plaintiffs,

V.
Kirstjen Nielsen, et al.,

Defendants.

Pending before the Court is ElectroMedical Technologies Inc.’s appeal of two
administrative determinations by the Unitedt8¢ Citizenship and Immigration Services
(“CIS”). For the following reasons, the Cowvill affirm the decisions of CIS.

BACKGROUND

To become a lawful permanent residenthef United States, ajppants must follow
a series of steps. An employer can filel29 petition with CIS rquesting an H1-B visa
for a qualified employee. This visa is tygdlgavalid for three years. Employers can later
request an extension of the visa, but typic&lli-B visas do not last for more than six
years. Once an H-1B visaissued, the employer can thigle a for a Labor Certificate
Provision from the Department of Labor aaml [-140 petition withCIS. Once the 1-140
petition is approved, then therpen can apply for adjustmetat legal permanent resident

status by filing a 1-485 application.
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Peter Gajic and ElectroMedical challeniyeo decisions by CIS in this lawsuit
First, they challenge CIS’s decision to rejtaintiffs’ 1-129 request for an extension @
Gajic’'s H-1B visa. This was the third I-12§plication ElectroMedical filed after thei
lawsuit in the District of Arizona challengiragseparate decision 61S was dismissed in
2013. Plaintiffs argued to Ck8at Gajic is eligible for a teoactive extension of his H-1B
visa—even though it expired years ago in 2009—because the delay was caus

ineffective assistance of counsel. To suppesdrgument, ElectroMedical attached a lett

from Attorney Salmon, who repsented the company until 2012. In its decision, ¢

found that the delay may have been initially ssdiby ineffective asstiance of counsel,

but the delay was not commensurate with theuonstances, and denied the application|.

Plaintiffs also challenge an April 2017aikdon by CIS denying an 1-485 applicatio
for an adjustment of status for Peter Gajic,wife, and son. CIS déed this application
because Gajic and his familyjere unlawfully present in éhUnited States for many year
without a valid H-1B visa, rad the agency founthat the explanation for their extende
unlawful presence was not commeraarwith the circumstances.

The two issues before the Court are (1¢thler the Court has jurisdiction to revie
the two CIS decisions and, if so, (2) whethilee agency’s decisions were arbitrar
capricious, unsupported by substangi@dence or otherwise unlawful.

DISCUSSION
l. Standard of Review

When reviewing of agency actions undez thdministrative Procedure Act, court
must “hold unlawful and set aside agencyiaats, findings and conclusions” that ar
“arbitrary, capricious, an abuse of discret@motherwise not in accordance with law.”
U.S.C. 8§ 706(2). Courts musiso set aside final agencytiaas that are “unsupported by
substantial evidenceld.

This inquiry is “narrow and a court is niat substitute its judgment for that of th
agency.”Motor Vehicle Mfrs. Ass’'n. v. & Farm Mut. Auto Ins. Co463 U.S. 29, 30
(1983). Instead, a court must determine whether the agexamiiee[d] the relevant datg
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and articulate[d] a satisfactoexplanation for its actiomcluding a rational connection

between the facts found and the choice made. at 43 (internal citations and quotation

marks omitted). An agencyation is arbitrary and capraais “if the agency has relied ot
factors which Congress has natended it to conder, entirely failed to consider ar
important aspect of the problem, offered aplanation for its decision that runs counts
to the evidence beforedhagency, or is so implausibleatht could not be ascribed to ;
difference in view or the product of agency expertise.”

“Although [the] inquiry must be thorgin, the standard of review is highly
deferential; the agency’s dea@siis entitled to a presumptiai regularity, and [a court]
may not substitute [its] judgment for that of the agenBwri Luis & Delta-Mendota Watet
Authority v. Jewe]l 747 F.3d 581, 601 (9th Cir. 201d@hternal citations and quotatior
marks omitted). “Where the agcy has relied on relevantiéence such that a reasonab
mind might accept as adequate to support a conclusion, its decision is suppor
substantial evidenceld. “Even if the evidence is susddpe of more than one rationa
interpretation, the court must ugtd the agency’s findings.1d.
[I.  Analyss

A. Jurigdiction

In 1996 Congress enacted lllegal Immigration Reform and Immigr
Responsibility Act, which stripped federabuwats of jurisdiction tohear challenges to
certain CIS decisionsSee8 U.S.C. 8 1252(a)(2)(B)(i)—(i)Under Ninth Circuit precedent

interpreting these provisions, a court lacksgdigtion over an appeal of a determinatic

by the CIS where “discretion isagfied in . . . the statute muestion” and the decision i$

a “matter of pure discretion, rather thdiscretion guided by legal standardsSpencer
Enter., Inc. v. United State845 F.3d 683, 689-90 (9th Cir. 2003).

Because the decision is committed to the discretion of the Attorney General, ¢
generally lack jurisdiction to review the distionary decision to deny an adjustment
status.See8 U.S.C. § 1255(a) (“The status of analie . may be adjust by the Attorney

General, in his discretion . . . to that ah alien lawfullyadmitted for permanent

-3-

—

e
ed

ANt

DN

fourt




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

residence”)see also Torres-Valdivias v. Lynat86 F.3d 1147, 1159th Cir. 2015) (“The
BIA’s ultimate discretionary decision to deny .adjustment of status . . . is therefo
unreviewable.”)Hosseini v. Gonzaleg71 F.3d 953, 956-57 (9@ir. 2006) (same). But
if a decision to deny adjustment of statests on nondiscretionary grounds—such
statutory ineligibility—district courts possegsrisdiction to review that decision
Mamigonian v. Biggs7/10 F.3d 936, 938 (9th Cir. 2013)Af¢ also hold that district courtd
have jurisdiction to hear cases challengogterminations maden nondiscretionary
grounds respecting eligibility for the immigi@n benefits enumerated in 8 U.S.C.
1252(a)(2)(B)(i).”). Here, CIS’s decision tordeGajic’s Form [-48%Application in April
2017 was explicitly based ahscretionary grounds:

The Service can excuse viotais of status under certain
circumstances, however, thetexded duration of your lapse
of status and employment aatlzation are prohibitive and do
not merit the favorable exercise of discretion, especially when
considering that you continued wlate your status after all
legal proceedings had ée concluded in 2013.

(Doc. 19-5 at 10). Accordingl the Court lacks jurisdiction to review CIS’s discretionary

decision to deny Gajic’s Form 1-485 applicatjavhich is the only Form 1-485 applicatiof
that Gajic challenges here.

In contrast, there is no similar statutgmovision that specifiethat the Attorney
General has discretionary authority to acaepieject a H1-B application to renew a not
resident permit. Accordingly, the Court haggdiction to review CIS’s denial of Gajic’s
[-129 application. See Hovhannisyan v. U.S. Dep’t of Homeland, &2 F. Supp. 2d
1335, 1145 (C.D. Cal.ap8) (holding that the court possedgarisdiction over an appea
of an 1-129 application).

B. Review of the Petitions

Typically, a renewal of an H-1B visa maot be approved once the applicant

lawful status has lapsed. 8 C.F.R. § 214(c)(4)o overcome that barrier, an applica

18 C.F.R. § 214.1(c)(4) provides, “Antersion of stay maxgot be approved for
an applicant who failed to maintain the pmwly accorded status or where such sta
expired before the application petition was filed, except th&ilure to file before the
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must demonstrate that the failure to timélg for renewal wasdue to extraordinary
circumstances beyond the control of the pmigr or applicant, and that the delay
seeking renewal was commensurate with the circumstaltte#\n applicant bears thg
burden of establishing befotke agency that the extraordinary amtstances exception
applies. See8 U.S.C. § 1361Nat’'l Hand Tool Corp. v. PasquareB89 F.2d 1472, 1475
(5th Cir. 1989) (“It is well siled that the applicant foa visa bears the burden g
establishing eligibility.”). If a petitioner demanates that his untimely filing is due tq
ineffective assistance of counsel, that shgwiray satisfy the extraordinary circumstanc
exception. 8 C.F.R. 8 21g)(4). But even if a petitner proves extraordinary
circumstances caused the delay, he mustistiionstrate that the delay was commensur

with the circumstancedd.

Plaintiffs here only challenge the deoisidenying an extension of his H-1B visa

dated July 22, 2016. (Doc. 27 at’5).
1. H-1B Petition

In Mr. Gajic’'s most recdanapplication for an extension of his H-1B visg

ElectroMedical argued for the first time thaeffective assistance of counsel caused Mr.

Gajic’s original visa to lapse. In its demn to deny the extension, CIS explained th

extraordinary circumstances digeineffective assistance obunsel may have caused th

period of previously authorized status erpi may be excused in the discretion of t
Service and without separate applicationthvany extension granted from the date tl
previously authorized staypired, where it is demonstratatithe time of filing that:

~ (i) The delay was due to extraordinasycumstances beyond the control of th

applicant or petitioner, and the Servidmds the delay commensurate with th
circumstances;

(i) The alien has not otherwise vatéd his or her nonimmigrant status;

(iif) The alien remains a bona fide nonimmigrant; and

(iv) The alien is not the subject deportation proceedings . . .”
_ 2 In their opening brief, Plaintiffs argueathCIS should have known that the delg
in this case was likely caused by ineffeetiassistance of counsel in previous I-11
applications. (Doc. 25 at 3). However, Btdfs bear the burdeto raise ineffective

assistance as an extrdmary circumstance and concede ity did not do so in those
first two petitions. Id. at 4).
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filing to be untimely initially but decided &t the delay was naommensurate with the
circumstances. (Doc. 1-2 at 2-4). CIS pointedwo periods of delay to support it
decision.

First, CIS noted that after the requést an extension of stay was denied
September 2009, ElectroMedical waited forrendthan five years before filling a nev
request for an extension of stay. (Doc. 1-2 at 3). CIS explained that ElectroMedica
sufficient notice and time to file an earlier regu®r extension of stapr the beneficiary.”
Id. Plaintiffs argue here that this fails to coles the fact that the @ffective assistance of
counsel was ongoing from 2009 until 2012,enhAttorney Salmostopped representing
ElectroMedical. But this fact is not inconsistavith CIS’s determiation. ElectroMedical
does not allege that Andres Benach Rhathy Law—counsel representing the compat
in the 2013 lawsuit and subsequent aggilons to CIS—were ineffective. Had
ElectroMedical filed an application for antersion of stay in 2012 or shortly afte
Attorney Salmon stopped representing the company, it could more persuasively arg
the delay was commensuratéhwhe circumstances.

Second, CIS noted that ElectroMedical waiteore than a year after the conclusid

of their first lawsuit to file a new requestrfan extension of stay. CIS explained that

ElectroMedical “knew or should have knowrmtlthe unfavorable desion on your lawsuit
over the Form 1-140 denial left the beneficiavithout an opportunityo adjust status to

permanent resident.” (Doc. 1-2 at 4). Becahsedelay was not caused by the ineffecti

assistance of counsel from 20@S concluded that the ovédlrdelay in this case was not

commensurate with the circumstancesl.)(

Both reasons are sufficient to support Cksermination that the delay in this cag
was not commensurate with the ciratances. The Court must uphold CIS
determination because it contains a ratiaminection between the facts found and t
choice made State Farm463 U.S. at 42.

Finally, Plaintiffs repeatdyd cite to a CIS Guidancdocument for the proposition

that “absent compelling negative factors, an officer sheuktcise favordb discretion
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and approve the application.” (Doc. 27 at 11)1 tBis statement, to ¢hextent it is binding
on the agency, only appliafter the agency has determineatlhe applicant is otherwisq
eligible for the changm status. Because thgency determined thtkte delay in this case
was not commensurate with tlke@cumstances, Gajic is ineilide for an adjustment in
status, and this guidance langeas inapplicable.
2. 1-485 Petition

Plaintiffs argue that this Court has gdiction to review CIS’s denial of the 1-48¥
application. To the extent that ClS’sailsion rested upon a distomary determination
that the Plaintiffs’ were not eliigle for an adjustment of sta, this Court lacks jurisdiction
to review that disctenary decisionSee Torres-Valdiviag86 F.3d at 1151But because
CIS did not err when it denied the request &m extension of Gajic’'s H-1B visa, |
necessarily did not err as a légaatter to the extent it denidtlectroMedical’s request for
a 1-485 request on that same basis. The Court must theupliookd the determination of
the CIS.

CONCLUSION

The Court lacks jurigdtion to review CIS’s dicretionary denial of
ElectroMedical’s -485 Petition. ElectroMeditsalemaining challenges to the decisior
lack merit.

IT ISTHEREFORE ORDERED that the determinations of CIS s&k&FIRMED.

IT ISFURTHER ORDERED directing the Clerk of Court to dismiss this actig
and enter judgment accordingly.

Dated this 16th day of April, 2019.

G. Murray gnow
Chief United States District Judge
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