von Meer v. Hoselt

© 00 N O O b~ W DN P

N NN N NN NNDNRRRRR R R R R
0w ~N o 00N W NP O © 00N O 0 W N P O

DN

Doc.|25

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Thomas Christian von Mee No. CV-18-00542-PHX-JJT
Petitioner, ORDER
V.

Mary Beth Hoselton,

Regpondert.

Thomas Christian von Meer (“Petitioneffiled a Verified Petition for Return of
Child Under the Hague Convention on theilCAspects of Intern@onal Child Abduction
and the International Child Aluction Remedies Act (22 UG. 8 9003(b)) on February
16, 2018. (Doc. 1.) MaryBeth Hoselton (“Respondent”) filed her Answer gn
February 27, 2018. (Doc. 17.) The Court hatdevidentiary hearing on March 1, 2018.
For the reasons set forth belawe Court will grant the Petition.
l. Factual Background

Petitioner, a German citizen and residenitalfy, and Respona, a United States
citizen, were involved in a long term roni@nand domestic relationship from at thie
latest 2002 until approximate8006. Their union produced child (“N.V.”), who was
born in Wangen, Germany in late 2002VNholds both Germarmand United States
citizenship. Petitioner, Respondeamtd N.V. lived togethen Germany until early 2004,

when the three moved to lyahnd lived there together.

At some point in 2006, Petitioneand Respondent ended their domestic

relationship and began mainteig separate households, baththe area of Florence
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Italy. For approximately the next ten yeatisey observed an infmal shared custody

regimen, wherein N.V. would alternate livingth each parent on a weekly basis. This

arrangement ended in the autumn of 2046en Respondent relocated to Arizona f
work and to further her education. At thahe, N.V. remained in Italy with Petitionel
and continued attending the private schoalimch she had previouslyeen enrolled. No
party presented evidence that custody of Nh&d been adjudicated by any tribunal
agency to this point.

On December 21, 2016, several monttieraRespondent relocated to Arizona,
judge of the Florence Court entered adeorgranting Petitioner exclusive custody ¢
N.V. (3/1/18 Hearing Ex. 2")The Florence Court found that Respondent had person
received service of the custodgtition but did not ppear or file any defensive brief. Th
Florence Court made its order immediately enforceable.

In April 2017, Petitioner baght a round-trip airline ticket for N.V. to spend th
summer with her mother in ¢hUnited States. In June 2QWWhen N.V. had completed
her school year in Florence, Petitioner flenth her from Europe to Las Vegas to me
Respondent. Petitioner returned to Italy. Ns\round-trip ticket bore a return date ¢
August 16, 2017, shortly before hehesol would begin the new academic year.

Petitioner had provideN.V. with a data-enabled belar telephone so she coulc

communicate with either parent by voice or texterever she was$n July 2017, after
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N.V.’s communications to her father haanilished and Petitioner was unable to reach

her on her phone, Petitione@storney in Italy, Roberta Ceschini, began communicat

with Respondent via ematb communicate Petitioner’'sxpectation that Respondent

would return N.V. to Italy orthe August 16 flight. Ms. Cebmi advised Respondent tha
if she did not return N.V. timely, Cdsioi would file a pétion under the Hague

! Although no party producedirect evidence as to éhinstitution, pendency ang
course of proceedings in thidorence family court mattethe Florence court’s order
indicates Petitioner instituted qaeedings seeking legal cusyoadf N.V. in March 2016,
about six months before Remdent moved to Arizona. Ims pleading to the Florence
Court, Petitioner requested “exclusive custodyMb/.] to live with her in his house in
Grieve in Chianti,” and also requested adesr‘that the child can visit her mother Bet
Hoselton whenever she wantdd.{
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Convention on the @il Aspects of International Child Abduction (“Convention”).

Respondent acknowledged in alyJ@7, 2017 email to Gehini that “it was my
understanding [N.V.] is to tern in Augustfrom the get go,” buadvised that N.V. did
not want to return to Italy, and that as Ns\thother, “it is my dutyo support and protect
her.” (Ex. 15.)

N.V. did not return to Italy on Augud®6, 2017, or at antime thereatfter.
I. The Convention, ICARA and Legal Standards

The Convention seeks “to deter pasemfitom abducting their children acros

national borders by limiting the main indese for international abduction—forun

shopping of custody disputegCuellar v. Joyce596 F. 3d 505, 508 (9th Cir. 2010). The

court receiving a petition under the Conventimay not resolve géhquestion of which
parent is best suited to have custody of the chiddWith a few narrow exceptions

which are discussed below in relevant pang ourt must order ahild delivered to its

country of habitual residee so that the courts tiat country can determine custody.

See id. 22 U.S.C. § 9001(a)(4). Botine United States and Nahre signatories to the
Convention and are Contracting States witinmeaning. The United States Congre
has enacted the Internatior@hild Abduction Remedieéct (“ICARA”) to implement
the Convention. 22 U.S.C. 88 908tlseq(formerly 42 U.S.C. 88 11604t seq).

The Conventionidentifies as its objectives: 1) saring the prompt return of
children wrongfully removed to, or retain@d any Contracting State; and 2) ensurir
that rights of custody and access under thheddone Contracting State are effective
respected in other Contracting States. CotwanArts. 1(a) & (b), 19 I.L.M. 1501. To
those ends, the Court shall retminor child to its countrgf habitual residence if the
child was wrongfully removed from that countor wrongfully retaied outside of that
country. Convention, Art. 12.

The removal or retention of a childts be considered wrongful where-

a) itis in breach of rights of stody attributed t@ person ... under
the law of the State in which eéhchild was habitually resident
immediately before the removal or retention; and
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b) at the time of removal or tention those rights were actually
exercised, either jointly or aloner would have been so exercised
but for the removal or retention.

Convention, Art. 3. A petitioner seeking sustturn must provevrongful removal or
retention by a prepondance of the evidencdlurphy v. Sloan982 F. Supp. 2d 1065
1073 (N.D. Cal. 2013)The Ninth Circuit has prescribédur questions trial courts mus
answer to determine whether wrongful remomaretention has occurred: 1) When di
the removal or retention at issue take pfa@Q) Immediately prior to the removal g
retention, in which state wasatlchild habitually resident? B)id the removal or retention

breach the rights of custody attributedth® petitioner under the law of the habitu

residence? 4) Was petitioner exercising thaghts at the time of the removal or

retentionMozes v. Moze239 F.3d 1067, 1070 (9th Cir. 2001).

To determine a child’s habitual resme, the Court mustletermine the last
shared, settled intent of the parerurphy v. Sloan746 F.3d 11441150 (9th Cir.
2014) (citingValenzuela v. Michel736 F.3d 1173, 1177 (9tir. 2013)). Finally, where
a court determines that a chifchs been wrongfully removest retained away from its
habitual residence, that court still may deelito order the child’s return if it conclude
that an exception to the Caoetion, as implemented by ICARA, applies. 22 U.S.C
9001(a)(4).

lll.  Analysis
A. Whether Removal or Retention was Wrongful

Question 1: When did the removalretention at issue take place?

Petitioner does not contend that N.V. wasngfully removed from lItaly, and the
evidence at the hearing made clear thatdpeed N.V. could vis Respondent for her
2017 summer vacation; indedéetitioner traveled with N.Mrom Europe to the United

States to deliver N.V. to henother in June 2017 after N¥.academic year ended. Thu
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the Court’s focus is on wheth®espondent’'s subsequent retention of N.V. in Arizona

was wrongful.
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Both parties’ testimony, N.V's tmd trip airline ticket and the emai
communications introduced in&vidence all demonstrate that Petitioner and Respon(
had agreed N.V. would stay in Arizona urAiligust 16, 2017, and thereafter return
Italy. The retention at issue, then, beganAaigust 16, when Respdent did not return
N.V. to Europe as agreed, and continues to this day.

Question 2: Immediately prior to thetention, in which nation was N.V
habitually resident?

As an initial matter, the Court finds thas of August 162017, the habitual
residence of N.V. was Italy. The partiesdHavred there with N/. together from 2004
until their separation in approximately 200#hd then separatefyom 2006 until late
2016, when Respondent reloeatto Arizona. N.V. remained in Italy with Petitioner an
continued to attend school there after Resjent moved to Arizona, and neither par|

evinced any indication of an intent for N.Ya leave. Petitioner sought full custody d
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N.V. in the Italian courts in 2016, andespondent neither appeared nor filed any

opposition thereto. Indeed, to that poihtV. had known no other residence besid

Italy. And as noted above, #te point N.V. came to Arizong June 2016 to visit her

mother, the parties agreed sheuld be returning to Italy oAugust 16 to begin her nexg

school year. Regardless of what Respondesy have individually intended to do aftg
N.V. arrived to visit her, the Court finds thhie last shared intent of the parties was f
N.V.'s habitual residence to be Italjurphy, 746 F.3d at 1150. The Court sees I
evidence that Petitioner shared Respondenteninfor N.V. to remain in Arizona. He
testified that he agreed only to a tempgraisit to Arizona so N.V. could spend timg
with her mother and that it was always his etagon that N.V. would return to Italy in
August to resume her schooling there. N.\h&bitual residence as of August 16, 20!

was ltaly.
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Question 3: Did the retéon breach the rights of custody attributed to t
petitioner under the law @lhe habitual residence?

At the hearing, Petitioner introducesh Order of the Florence Court date
December 21, 2016, grantingrhiexclusive custody of N.\WVhile Respondent testified
that she did not agree with the Florenceu®@e decision or the circumstances und
which it was obtained, she did not challenitge authenticity orvalidity. The Court
concludes that the retentiaf N.V. as of August 162017, and thereafter breache
Petitioner’s custody rights in that, during the pdrof wrongful retentin, he has lost his
ability to communicate with N.V. and partieife in the decision afhere and under what
circumstances she would live. He also has histability to parent N.V. or otherwiseg
have physical access to her, ottiean when he carffard to travel tathe United States to
spend time with her. Respondsnretention of N.V. has breached the custody rigf
attributed to Petitioner undéhe Florence Court Order.

Question 4: Was Petitioner exerogi those rights at the time of th
retention?

The Court finds the evider was unequivocal that tRener was exercising his
rights of custody at the time of N.V.’s retention in Arizona.

Based on all of the above findingsjsttCourt concludes that Respondent d
wrongfully retain N.V. from returning to Itahyjer last habitual residence. Even when
child has been wrongliy retained, however, the Countay decline to order the child’s
return if certain exceptions aet forth in the Gnvention are satisfieddnly two of those
exceptions are possibly relevant to the cirstances of this case. The Court discuss
them below.

B. Exception for “grave risk of physical or psychological harm.”

The Convention does not require returnN\o¥. to Italy if Respondent shows by
clear and convincing evidenca grave risk that [N.V.’sfeturn would expose [her] tg
physical or psychological harm.” Conventiofst. 13(b); 42 U.S.C. § 9003(e)(2)(A)

This exception is “dnan very narrowly,” and the risk siwn must be “grave, not merely
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serious.”Goudin v. Remij415 F.3d 1029, 1036 (9th C#005). The Ninth Circuit makes
clear that this exception doe®t constitute a “license ffaa court in the abducted-tg
country to speculaten where the child would be happiedt’ at 1035;see also Cuellar
590 F.3d at 509.

Respondenpresenteckviderce in two areas from whicshe argues that returning

N.V. to Italy would present a grave risif physical or psyeological harm. First,

Respondent argues that the scheydtem in Arizona is bettequipped to address N.V.'s$

dyslexia and similar Ening disabilities than her schowl Florence, and the Italian

secondary education system generally. Bnggiment and the evides supporting it goes

to the issue of the best interests of thédchnd is properly considered by the family

court with jurisdiction to detenine custody issues, rathemaththis Court in its limited
inquiry.

Respondent also presented evidence, in the fornstinteny by N.V.—which the
Court allowed over Respondent’s objection-attiN.V. had on on®r more occasions
seen Petitioner “smokeegd and hash,” and that she disol seen Respoet in the car
while, or after, drinking aldwl. Because Petitioner had mx$this case at the time th
Court heard this evidence from N.V. anechuse Respondent had poovided advance
notice that she would call N.V. or introdusech evidence at the hearing, Petitioner ¢
not have the opportunity to present evidecmentering these assertions, and he chose
to cross-examine his daughter them. The evidence, suchias, is thus uncontested.

The Court does not minimize the seriousnaflsthe allegations if true. But drug

use and being in a car while under the infeeenf alcohol, especially absent testimony

other evidence that Petitioner put N.V. at redkharm while engagkin these acts, does

not rise to the level of gravearm contemplated by ArtictE3(b) of the Convention. Such
behavior, if proven, presengsquestion of suitability as a parent, which goes to the ig
that will be before the familyourt in the country of N.Vs habitual residence. The
guestion before this Court is singularly whet returning N.V. to Italy would present

grave risk of physical or gshological harm, and that stamdas very high. This Court
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has concluded even in cases where a petitioras repeatedly physically violent tha

such violence still was not suffemt to show risk to the childSee, e.g., Nuiiez v

Ramirez No. CV 07-01205-PHX-EB, 2008 WL 898658, at5 (D. Ariz. Mar. 28,
2008). The Court therefore finds that Respartchas not shown byeadr and convincing
evidence, or even by a preponderance of evidence, thatra ofti.V. to Italy would
present a grave risk of phgal or psychological harm.

C. “Mature Child” or “Wishes of the Child” Exception

Finally, the Convention provides thatetfCourt “may also refuse to order the

return of a child if it finds ta child objects to being returnedid has attained an age ar
degree of maturity at which it is appropeatio take account of [the child’s] views.
Convention, Art. 13. The Coust’authority to apply this eeption upon a proper finding
Is discretionary rather than mandatoiyg., Garcia v. Pinelo808 F.3d 1158, 1167-68
(7th Cir. 2015).

At the hearing in tis matter, N.V. testified that shwanted “to live with my mom
and be here in America becauseas living in a really sadniserable place in Italy with
my dad.” (Tr. 3/1/18 at 105:25 — 106:2.) Ngave as reasons for her desire to live in t
United States with her mothére following: thatshe was lonely and had only one goc
friend in Italy at her school; that herti@r's home was isolated and there were
children her age nearby; that she was bulbédschool because her mother was 1
present; that she was not learnprgper English at the Itahaschool; and that her fathe
drank and smoked “weed and hash.” N.V. \adamant about her desito remain with
Respondent in Arizona.

The Court finds that N.Vobjects to being returned to Italy, the first eleme

required for the “wishes of the child” exceptitmthe Convention topply. It also finds

that, at 15, N.V. has attained an age and enofighdegree of maturity that a Court could

appropriately take her viewstmaccount. But the Court wixercise its discretion not tg

apply the exception in this mattior two distinct reasons.
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First, the Court is persuaded that “inkimgy its determination [whether to apply
the wishes of the child exception], a court sdalko consider whether a child’s desire to
remain or return to a place ‘the product of undue influee¢ in which case the child’'s
wishes should ndie considered.Tsai-Yi v. Fu-Chiang Tsu#99 F.3d 259, 279 (3rd Cir
2007)(internal citations omittedyVith all respect to the parseboth of whom, it is clear,
care deeply for N.V., the Court concludigsit N.V’s testimony catains many of the
hallmarks of coached or prepared testimoagd thus to an imprecisely known byt
significant degree is the product of Resparigdeinfluence on her. Much of N.V.’s

testimony consisted of answers that she beagaprovide before Respondent had ev

D
>

completed her questions, andsRendent also led N.V. iher questioning, a habit the
Court observed multiple times and to whitt sustained Petitioner’'s objection on the
single occasion Petitioner did object. The Court concludesdban the fact that N.V.
has been exclusively with Respondent for gast nine months and the manner in which
N.V. testified as to her desire to staytire United States and her reasons therefor, that
N.V.’s stated wishes are likely the productRdspondent’s unduefinence during those
nine months.

Even absent a finding of undue inflwe, the Court concludes this is an
inappropriate matter in which tapply the wishes of the child exception and refuse| to
order N.V.’s return to Italyfor an independent reason. “Dist courts may decline to
apply a defense where doing so would rewardarent for wrongfly [] retaining the
child[] in violation of a Contacting State’s custody ordersCustodio v. Samillan842
F.3d 1084, 1092 (8th Cir. 2016). The Court finbs to be just such a case. Petitionger
produced a lawful order of the Florenceu@p unchallenged by Respondent, awardipg
exclusive custody to Petitioner as of DecemB016. WherRespondent retained N.V
beyond the agreed upon date of AugustZ®l7, she violated the Contracting Statg’s
custody order. To except application of ienvention on the basiof N.V.’s wishes,
which are in whole or in pathe product of feelings she sxdeveloped during these last

seven months while she was unlawfully ne¢al in Arizona by Respondent, “would
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allow [Respondent] to benefit from hewn violations of the ConventionGarcia, 808
F.3d at 1168. The Qot will not do so.
IV.  Conclusion

The Court finds that Petitioner hawmade the required showing under th
Convention for a return of N.V. to ItalfRespondent wrongfully tained N.V. from her
last settled habitual residence, in Itallyereby breaching Petitionertgyhts of custody
under Italian law. N.V.’s habitual residencamains in Italy. TheCourt also finds that
Respondent has not established an appécaxception to theConvention’s return
mandate.

This Court’s ruling is narsg; it does not decide who suld have custody of N.V,
which location is in N.V.’s best interest, or who is the bgitgent. It is limited only to
deciding that N.V. will be returned to Iyahnd Italian courts arthe appropriate forum
under the Convention to resolve anggent or future custody issues.

IT IS ORDERED grantinghe Verified Petition for Reirn of Child Under the

Hague Convention on the Civil Aspects bfternational Child Abduction and the
International Child Abduction Remedies A22(U.S.C. § 9003(b)) on February 16, 201

(Doc. 1).

IT IS FURTHER ORDERED that N.V. shdik returned to Italy, which this Cour
finds is the appropriate jurisdiction undée Convention and ICARA to make custod
decisions involving N.V. in thisnatter, within twenty (20) d& of the date of this Order.

IT IS FURTHER ORDERED that N.V. shaot be removed from the District of
Arizona for any reason other than her traweltaly in satisfaction of this Order.

IT IS FURTHER ORDERED that the Clerk of Court shall release N.V.’s pass

to allow her to return to Italy.

IT IS FURTHER ORDERED pursuant trticle 26 of the Convention and 22

e
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D

U.S.C. 89007 that Petitioner shall submit feguest for reasonable attorneys’ fees and

costs associated with this action no latemttMarch 30, 2018. Th€ourt shall rule on

and order any reasonable costs amd fgoon full briefing of the issue.
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IT IS FURTHER ORDERED directing the Clerk of Court to enter judgment ¢
close this matter.
Dated this 13th daof March, 2018.
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