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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
G & G Closed Circuit Events LLC, No. CV-18-00671-PHX-JJT
Plaintiff, ORDER
V.

Francisca Gonzalez Arvizet al,

Defendants.

At issue is Plaintiff's Application foDefault Judgment by the Court (Doc. 17

Mot.), to which Defendant filed a Responseo(D19, Resp.) and Plaintiff filed a Reply
(Doc. 20, Reply).

I FACTUAL BACKGROUND

Plaintiff G&G Closed Circuit Events, L was granted exclusive contractual rights

to the nationwide distribution of a boxingatch which aired on May 6, 2017 (“th

197

Program”). (Doc. 1, Compl. 1 16.) Defend&néincisca Gonzalez Arvizu owns Taco Mich

a restaurant and bar in Phoenix. (Compl. 9 12 its Complaint, Rlintiff alleges that
Defendant unlawfully intercepted and broaddas Program at Taco Mich, and that the
broadcast “resulted in increased profits focd dich.” (Compl. 9 1113.) Plaintiff seeks
damages under Title 47 &1C. 88 605(e) and 553. (Compl. 11 15-29.)

Plaintiff filed its Complaint on March 2018 and executedrsé&ce on Defendants
Gonzalez Arvizu and Taco Mich on April 2Z2018. (Compl, Doc. 13.) Defendants failed
to answer or otherwise appear in theifetise. On May 14, 2018, Plaintiff filed an
Application for Entry of Defalt (Doc. 14). The Clerk of Got entered default against
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Defendants on May 15, 2018 (Doc. 15). Ridi timely filed a Motion for Default
Judgment as to both DefendantsJuly 12, 2018 (Mot.). Oduly 30, Defendants filed 3
Response (Resp.) Plaintiff then filed a Rephguing that because default has already been
entered, Defendants are barred from appeanimyesenting evidencéReply at 2.)

In their Response, Defendants allege Biaintiff cannot prove its damages because
it lacks supporting evidence. (Resp. at 2—4.) baémts assert that Riiff's investigator,
Amanda Hidalgo (“Hidalgo”) misrepresented #heents of May 6, 201in her affidavit in
support of Plaintiff's allegation. (Resp. atf) Defendants argue that Hidalgo could njot
possibly have been at Taco Mich between @1id 9:17 p.m. when sttlaims she saw the
Program being unlawfully broadcast but themva at a different establishment seven miles
away at 9:15. (Resp. &t) Defendant also gues that Plaintiff's contract with the thirdl
party (“Promoter”) who conveyed to Plaiffitiights to nationally broadcast the Program,
did not provide Plaintiff any ghts to broadcasts of thedgram in languages other than
English. (Resp. at 3). Defendant alleges,ttidhe Program was broadcast at Taco Midh,
it was in Spanish, and therefore Plaintiff wonttt have any rights to @ broadcast. (Resp
at 3.)

In its Reply, Plaintiff responds to Endants’ two points, but argues in the
alternative that “Defendant'®pposition should be disregadden its entirety” because
once in default, Defendants had no right tetipgate in the litigation. (Reply at 2.
Plaintiff seeks entry of defétjudgment in a total amount &60,000 for violations of 47
U.S.C. 88 605(e)(3)(C)(i)(Ilxnd (ii). (Mot. at 3.)

II.  LEGAL STANDARD

When a party against whom relief is soutdils to defend against the claim, the
court may enter default againsattparty. Fed. R. @i P. 55(a). After etny of default, the
other party may move for entof default judgment, which M/ stand as a final judgment
in the case. Fed. R. Civ. P. 55(b). But atetstage—entry of default or entry of default

judgment—the party against whom default watered has an avenue for relief. “The couirt

may set aside an entry of defiefor good cause, and may set aside a final default judgment
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under Rule 60(b).” Fed. R. Civ. P. 55(c). R6I&b) lays out speadd grounds for relief,
but “[t]he different treatment of default entry. by Rule 55(c) frees court considering a
motion to set aside a default entry frome thestraint of Rule60(b) and entrusts
determination to the discretion of the couHaw. Carpenters’ Trust Funds v. Stoii®4

F.2d 508, 513 (9th Cir. 1986). Thus, whileucts have held thdahe possible reasons fo

relief under Rule 55 and Rule 60 are rougbdypivalent, “the standards for setting asic

[

e

entry of default under Rule 55(c) are leggrous than those for setting aside a default

[jJudgment].”ld. And in any case, reaching entrydsfault judgment is “appropriate only
in extreme circumstances [besalia case should, wheneyarssible, be decided on th
merits.” Falk v. Allen 739 F.2d 461, 463 (9th Cir. 1984).

The party seeking to set aside entry dadi under Rule 55(c) must show that ar
one of three factors favors their motidfranchise Holding II, LIC v. Hunthgton Rest.
Grp., Inc, 375 F.3d 922, 925-26 (9th Cir. 2004).eTimree factors are: (1) whether th
party against whom default was entered “@gghin culpable condu that led to the
default;” (2) “whether [that party] had a niterious defense; or §3vhether reopening the
default judgment would prejudice” therpain whose favor default was enterédl.at 926.
“As these factors are disjunctive, the distriotid [is] free to deny the motion ‘if any of
the three factors [is] true.”ld. (quoting Amer. Ass’n of Naturopathic Physicians
Hayhurst 227 F.3d 1104, 1108®th Cir. 2000)).

In order to justify vacatig default on the grounds that it had a meritorious defel
the party so moving must “present the distratrrt with specific fac that would constitute
a defense.Id. (citing Madsen v. Bumi119 F.2d 4, 6 (9th Cir. 1969)).

1. ANALYSIS

Plaintiff is not misguided iits argument that DefendéResponse constitutes a

argument on the merits thatig not normally permitted aftedefault has been entered.

(Reply at 2.) But Defendantseawithin their rights to seetelief under Rule 55(c), which
governs when default has been entered leretis not yet a final default judgment. |

substance, Defendant’s Response compdttsRule 55(c) and addresses the appropri

-3-

112

y

e

~

1Se,

-

hte




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

factors that the Court considers when rulamga Motion to Set Asil Default. Thus, the
Court will treat Defendant’s Response as aidoto Set Aside a Default under Rule 55(¢
and will treat Plaintiff’'s Reply aa Response to that Motion.

Defendants need only shawat one of the three fams outlined above justifies

vacating default. Defendantsesn to have only addresse@ #xistence of a meritorious

defense. Thus, the Court will not determinbether Defendants fgaged in culpable
conduct that led to the defadltvr “whether reopening ¢h[default] would prejudice”
Plaintiff. Franchise Holding Il, LLC375 F.3d at 926.

Defendants assert two possible defendesst, they argue that Plaintiff's
investigator, Hidalgo, could not possibly have been at Tach Mom 9:11 to 9:17 if she
arrived at a second establishment by 9:15. jRats2-3.) Second, Defendants argue tf
Plaintiff had no rights to a broadcast of #r®gram in Spanish, and thus Defendants co
not have infringed upon Plaintiffexclusive broadcast rights.€Rp. at 3.) The Court nee
not determine at this stagéhether these defenses are winning arguments—only whe
they are meritorious. The Court finds that Defants did indeed allege sufficient facts
constitute a meritorious defense to Plaintiff's claBee Madsen v. Bumn#19 F.2d 4, 6
(9th Cir. 1969) (requiring more than “a meyeneral denial without facts to support it” i
order to set aside entry of defaus@e also Haw. Carpenters’ Trust Fun@94 F.2d at 513
(instructing that the meritorious defense regmnent be “liberally iterpreted when useq
on a motion for relief from aantry of default.”).

IV. CONCLUSION

Treated as a Motion to Setide Entry of Default, Defedants’ Response present
facts that contradict Plaifits claims and collectively @nstitute a meritorious defens
under Rule 55(c). The Court will vacate thdrgrof default and Diendant will file an

Answer to Plaintiff's Cenplaint so thathis case may be decided its merits. Given that

1 While Defendants did not need to addreheir potentially dpable conduct in
order to justify vacating the entry of defauhe Court acknowledges that Defendant
failure to answer Plaintiffs Complaint or pigipate in litigation pior to the entry of
default might merit an award of sanctionshiey cannot show goazhuse for their failure
to defend against Plaintiff’'s claim.
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entry of default in favor of Platiff is vacated, Plaintiff isiot entitled to attorneys’ fees
and costs as a prevailipgrty at this time.

IT IS THEREFORE ORDERE denying Plaintiff's Motion for Default Judgmen
(Doc. 17).

IT IS FURTHER ORDERED vacatingpe Entry of Default (Doc. 15).

IT IS FURTHER ORDERED that Defendashall file an Answer to Plaintiff's
Complaint (Doc. 1) byebruary 20, 2019.

IT IS FURTHER ORDERED that Defendanshall show causehy they should
not be sanctioned for failing tefend against Plaintiff's clais and forcing Plaintiff to
incur the expense of filing its Motion for Bt Judgment. Defendants shall show cau
by February 13, 2019.

Dated this 5th day of February, 20109. N

HongrAble JoAQ. Tuchi
United Staté$ District Jue

se



