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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kristal Ratliff, No. CV-18-00846-PHX-DJH
Plaintiff, ORDER
V.

Commissioner ~ of  Social  Security
Administration,

Defendah

At issue is the denial of Plaintiff kstal Ratliff's Application for Disability
Insurance Benefits by the Social SecurfAgministration (“SSA”) under the Socia
Security Act (“the Act”). Plaintiff filed a Compiat seeking judicial review of that denial
and the Court now addresses Plaintiff's QpgrBrief (Doc. 20, Pl.’s Br.), Defendant SSA
Commissioner’s Opposition (Doc. 21, Def.’'s Bahd Plaintiff's Rep} (Doc. 24, Reply).
The Court has reviewed the briefs and the Adstiative Record (Doc. 16, R.) and reverses
the Administrative Law Judge’s decision (R24+37) as upheld bhe Appeals Council
(R. at 1-3).

l. BACKGROUND

Plaintiff filed her Application for Didaility Insurance Benéfs on February 26,
2014 for a period of disabilitfgeginning June 73. Plaintiff's claim was denied initially
on July 7, 2014, and upon recalesation on February 12, 201Blaintiff then testified at
a hearing held before an Administrative Lawdge (“ALJ”) on November 21, 2016. (R. at
48-76.) On January 26, 2017etALJ denied Plaintiff's Aplication. (R. at 21-37.) On
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January 25, 2018, the Appeals Councilelghthe ALJ's decision. (R. at 1-3.)
The Court has reviewed the medical evickem its entirety and finds it unnecessa

to provide a complete summeangre. The pertinent medical evidence will be discusse(

addressing the issues raisedtty parties. In short, uponmsidering the medical records

and opinions, the ALJ evalted Plaintiff's disability based on the following allege
impairments: fiboromyalgia; cognitive disorgdesleep apnea; cervical degenerative di
disease; attention deficit hygaetivity disorder; depressive disorder; anxiety disord
obesity; and polyneuropathy. (R. at 23.)

Ultimately, the ALJ determed that Plaintiff “did nothave an impairment or
combination of impairments thatet or medically equaled the severity of one of the lis]
impairments in 20 CFR Part 404.” (R. at 2fije ALJ then found @t Plaintiff had the

residual functional capacity (“RFC”) to “perfo sedentary work as defined in 20 CF

404.1567(a)” in a rolsuch as document preparer, addrelerk, or call-out operator. (R|

at 35-36.)
Il.  LEGAL STANDARD

In determining whethdp reverse an ALJ’s decision, the district court reviews o
those issues raised by thetgachallenging the decisiofee Lewis v. Apie236 F.3d 503,
517 n.13 (9th Cir. 2001)The court may set aside ehCommissioner’'s disability
determination only if the determation is not supported by suastial evidence or is base(
on legal errorOrn v. Astrue 495 F.3d 625, 630 (9th Cir0@7). Substantial evidence i

more than a scintilla, but less thapreponderance; it is relextavidence that a reasonable

person might accept as adequate to suppamelwasion considering thecord as a whole.
Id. To determine whether substeh evidence supports a decision, the court must cons
the record as a whole and may not affisrmply by isolating a “specific quantum o
supporting evidenceld. As a general rule, tf]here the evidence susceptible to more
than one rational interpretation, one ofigvh supports the ALJ’s decision, the ALJ
conclusion must be upheldThomas v. Barnhart278 F.3d 947, 954 (9th Cir. 2002

(citations omitted).
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To determine whether a claimant is disablfor purposes of the Act, the AL|
follows a five-step proces20 C.F.R. § 404.1520(a). Theachant bears the burden o
proof on the first four steps, but the bundshifts to the Commissioner at step fivackett
v. Apfe] 180 F.3d 1094, 1098 (9th Cir. 1999). Ae¢ first step, the ALJ determines whethg
the claimant is presently engaging ®substantial gainful activity. 20 C.F.R. §
404.1520(a)(4)(i). If so, the claimantnst disabled and the inquiry endis. At step two,
the ALJ determines whether the claimant hdsevere” medically derminable physical
or mental impairment. 20 C.F.R.404.1520(a)(4)(ii). If not, #nclaimant is not disabled
and the inquiry endsld. At step three, the ALJ coiders whether the claimant’s
impairment or combination of impairments ngeet medically equals an impairment liste
in Appendix 1 to Subpart P of 20 C.F.RrtP404. 20 C.F.R. 8 4D1520(a)(4)(iii). If so,

the claimant is automatically found to be disablddif not, the ALJ proceeds to step four.

Id. At step four, the ALJ assesses the clainsdREC and determines whether the claima
Is still capable of performing parelevant work. 20 C.F.R.404.1520(a)(4)(iv). If so, the
claimant is not disabled and the inquiry erdslf not, the ALJ proceeds to the fifth ang
final step, where he determinesether the claimant cannb@m any other work in the
national economy based on the claimant’'s R&@§&, education, and work experience.
C.F.R. 8 404.1520(a)(4)(v). If sthe claimant is not disablett. If not, the claimant is
disabledld.
. ANALYSIS

Plaintiff raises two arguments for the Ctsirconsideration: (1) the ALJ erred by
rejecting the opinions of Rintiff's treating physiciansand (2) the ALJ erred by
discrediting Plaintiff'ssymptom testimony. (PIl.’s Br. at 1.)

A. The ALJ Erred by Discrediting the Opinions of Plaintiff's Treating

Physicians

While “[tlhe ALJ must consier all medical opinion evidee,” there is a hierarchyj

among the sources ofedical opinionsTommasetti v. Astri&33 F.3d 1035, 1041 (9th Cir

2008). Those who have treatedlaimant are treating physicig, those who examined by
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did not treat the claimante@mexamining physicians, andolse who neither examined ng
treated the claimant @monexamining physiciankester v. Chater81 F.3d 821, 830 (9th
Cir. 1995). “As a general rulenore weight shoulde given to the opinion of a treating
source than to the opon of doctors who did ndteat the claimant.Id.

Given this hierarchy, ithe treating physician’s evideda is controverted by 34
nontreating or nonexamining phgwsin, the ALJ may disregartonly after “setting forth
specific, legitimate reass for doing so that are based obstantial evidenci the record.”
Murray v. Heckler 722 F.2d 499, 502 (9th Cir. 1983).H& ALJ can meet this burden b
setting out a detailed and tlbogh summary of théacts and conflictinglinical evidence,
stating his interpretationéneof, and making findingsMagallanes v. Bowe81 F.2d 747,
751 (9th Cir. 1989). “Substantial idlence means more than a mecetilla, but less than g
preponderance Andrews v. Shalaléb3 F.3d 1035, 1039 (9th Cir. 1995).

Here, the ALJ assignédittle weight to theopinions of Plaintiffs treating physicians,
which included: Dr. Alan Madice, a rheumatologist; Dr.dfla Korniychuk, a neurologist
Dr. Supriya Nair, a psychiasti; Dr. Stephen Callaghan,pgychiatrist; and Dr. Vaness:
Chang, a psychiatrist. (R. a2—34.) Plaintiff argues that td_J erred in discrediting the
opinion of each of these doctof®l.’s Br. at 15.) For théollowing reasons, this Court
agrees.

The ALJ discredited Dr. Mallace’s opinion fovo reasons. Firsthe ALJ discredited
it because it “includedrhitations so extreme that the [Plaiih would be balridden,” rather
than an individual who, as &itiff did, performe activities of dailyliving independently,
operated a motor vehicland attended her chiklsporting events. (Rt 32.) Based on their
continuous treatment relationshipr,. Mallace concluded thatdtiff suffered from severe
pain and fatigue. (R. &75.) As a result, in an eight-howrorkday, he oncluded Plaintiff
was capable of liftingomething less thaen pounds on occasionastling or walking for
less than two hours, asdting for thirty minués. (R. at 977.) Addanally, Plaintiff would
need to alternate betweeritisg and standing every ten fifteen minutes. (R. at 977.

Although these limitations aregsiificant, they do not desbe a bedridde individual.
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Indeed, they are not inconsistewith the ability to performactivities of daily living
independently, operate a motor vehicle ovesrsdistances, or atid a child’s sporting
event. Accordingly, this weanot a legitimateeason to reject DMallace’s opinion.
Second, the ALJ concluded tiiat Mallace’s opinion “didhot include an explanation
for the conclusion reached and was not consistent with alatble evidence afecord.” (R.
at 32.) In Dr. Mallace’'sassessment of Plairfte residual funtonal capacityand ability to
do work related physical activisghe noted that &htiff suffered from fibromyalgia, which
was diagnosed according to thmerican College of Rheumabgy’s criteria (R. at 974); a
degenerative disc in her lumbspine (R. at 974); and muscutetetal instability (R. at 979).

As the ALJ agreed, these impagnts could be expected tasa the symptoms Dr. Mallace

observed in Plaintiff. (R. &7.) These conclusions were cistent with Dr Mallace’s own
observations. In his trement records, Dr. Malke’s noted Plaintiff'shree-yeatistory of
widespread pain that wasmpatible with fioromyalgiand unresponsive to pharmacolog
intervention. (R. at 1243.) Ruer, he noted Plaifit suffered from fatyue (R. at 1241), had
unstable coordination andlaace, and had an inability td sr stand more than ten minute
without changing posture (R. B240). Thus, the ALJ erred imding Dr. Mdlace’s opinion
did not include an explanatidar the conclusions heeached and was nobnsistent with
the available evidere of record.

The ALJ discredited Dr. Korniychuk's apon for four reasonsFirst, the ALJ
discredited it because the Alconcluded that Dr. Korniyelk did not havea long-term
treating relationship witlthe Plaintiff. (R. at 32.) Dr. Kmiychuk served as Plaintiff's
neurologist from Septnber 2014 to April 2015. (R. 80, 859, 864.) During this time

Plaintiff saw Dr. Korniychuk orthree different occasionsgarding pain and a “balance

problem,” among other things,espding over forty mings with Dr. Kornighuck on at least
two of these occasions. (R.&89, 864.) A treatinghysician’s opinion igjiven controlling
weight where medicallgpproved diagnostiechniques support tloginion and the opinion
is not inconsistent witbther substantial evidenceee20 C.F.R. 804.1527(d)(2)Revels

v. Berryhill, 874 F.3d 648, 654 (9th CR017). Here, there is nogarment that the diagnostig
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techniques Dr. Korniychuk used to folmar opinion (R. at 854-5858-59, 862—-63) were
not medically approved, and rhepinion is consistent with other substahevidence,
namely the evidence Plaintif'other treating physicians gatkd, which theALJ used to
conclude that Plairffi suffered from impairmets that could causedtsymptoms Plaintiff
alleged (R. at 27). Accordingly, the ALJred in discrediting 2 Korniychuk’s opinion
based on the length of D€orniychuk’s treatng relationship vih Plaintiff.

Second, like Dr. Ma#ice, the ALJ discredited DKorniychuk’s opinion because the

limitations described “were sote@me that an individual witthe assessed limitations woul
be bedridden.” (R. at 33.) ke Dr. Mallace, Dr. Korniychultound that Plaintiff suffered
from pain and had difficulty sitting and stding for extended periods time. (R. at 666.)
As a result, Dr. Kornighuk concluded Platiff could not wak “continuously for more than
[fifteen] minutes.” (R. a666.) Again, the ALJ exaggerateg theverity of tese limitations.
An individual sufferig from these limitationsould perform activies of daily living
independently, operate a motahicle over short distancemd attend her child’s sporting
events. Accordingly, this wasot a legitimateeason to reject Dr. Kaiychuk’s opinion.
Third, the ALJ discredited Dr. Kornthuk’s opinion becausee found it was
inconsistent with availablaecords, “which showed thaéxamination results werg
remarkably inconsistent witthe [Plaintiff's] subjective lintations.” (R. at 33.) Without
further explanation, the ALJted a forty-four page exhibas support. (R. at 33.) Dr

Korniychuk diagnosed Plaintiffith chronic low back pain, c¢bnic neck pain, fiboromyalgia,

and chronic pain disorder (Rt 863) after performing a seriesdiagnostic tests on threg¢

different occasions (R. &854-55, 858-59, 862—63) and reviegithe results of an EMG

and MRI (R. at 666). Thus, DKorniychuk developed a recoethd based her opinion on it.

Moreover, her opinion is consistewith Dr. Mallace’s medicalecords. Therefore, this ig
not a specific, legitimateeason supported by sudnstial evidence fo rejecting or

discrediting Dr. Koriychuk’s opinion.

Fourth, the ALJ appears toause Dr. Korniychuk of deciding an issue properly l¢

for the Commissioner of the SSA, namely whetPlaintiff is disabledinder the Act. (R. at
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33.) Dr. Korniychuk, however, nda no such conclusion. Rathshe outlined the limitations
Plaintiff experienced as agdt of Plaintiff's diagnosednpairments. (R. at 665-66.)

The ALJ discredited Dr. Cing’s opinion for three reasortarst, the ALJ discredited
it because “[Dr. Chang] simpbhecked boxes on the form and to provide explanations
for the conclusions reachedR. at 34.) Between Novemh29, 2012, and October 24, 2013
Plaintiff attended six #rapy sessions with D€hang, each lastindpaut thirty minutes. (R.
at 309, 316, 323, 335, 340, 34%hus, to the exteridr. Chang simply “checked boxes” o
the mental health questionnaisdee completed for Plaintifr. Chang’s conclusions werg

based on independeclinical findings baed on examinatiokee Allen v. Heckler49 F.2d

577, 579 (9th Cir. 1984) (explaining theh examining physician provided independent

clinical findings where “instead of a conclugodiagnosis’ consisting of ‘check marks if
boxes on a form supplied byettSecretary,’ [the examinirghysician’s] findings rested on
his own neurological examination of [claimaflit] Therefore, thiswas not a legitimate
reason to discredit DChang’s opinion.

Second, like Drs. Mallacand Korniychuk, the ALJ disedited Dr. Chang’s opinion
because the “limitations wes® extreme that an individualith the assessed limitations

would be bedridden.” (R. at 34Arcording to Dr. Chang, Plaifitsuffered from generalized

anxiety disorder, hypeomnia, major depressiepisode, and attention deficit disorder. (IR.

at 310, 341, 357.) Plaintiff wasteh tearful and struggled wifatigue and cocentration.

(R. at 359.) As a result ofése ailments, Dr. Chang concluded Plaintiff would miss m
than three days of work pemonth. (R. at 341, 355.) Agaithese limitations would not
render an individual bediden. Indeed, Plainfiihoted in her appointment with Dr. Chan
on October 24, 2013, that she had one giayg per week, whickvould have allowed
Plaintiff to engage in these activities. Accordinglyhis was not a legmate reason to
discredit Dr. Chang’s opinion.

Third, the ALJ found Dr. Céing’s opinion “was not supged by clinical findings

and treatment records.” (R.34.) As noted above, Dr. Chapgpvided in-person therapy td
Plaintiff on six dfferent occasions betwe&iovember 29, 2012nd October 24, 2013. (R

D
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at 309, 316, 323, 335, 340, 34Byrring this time, Dr. Changhade clinical findings and
developed treatment recordbpth of which she reliecon to support her opinion,
Accordingly, this was nat legitimate reason to disdieDr. Changs opinion.

Finally, for the sameaeasons the ALJ erred in disditing the opinions of Drs.
Mallace, Korniychuk, an@hang, the ALJ erred in discredifj the opinions obrs. Nair and
Callaghan. (R. at 33.)

B. The ALJ Must Reevaluate Plaintiff Testimony

While credibility is the prowce of the ALJ, an adverscredibility determination
requires the ALJ to provide “specific, cteand convincing reasons for rejecting th
claimant’'s testimony regarding the setye of the claimat's symptoms.”Treichler v.
Comm’r of Soc. Secr75 F.3d 1090, 1102 (9th Cil024) (internal citations omitted).

The ALJ discredited Plaintiff's testimonygarding the frequecand intensity of
pain throughout her body caused by fibromyalgecause it “was inconsistent witl
observations and reportsade by treating and examining sms.” (R. at 28.) Specifically,
according to the ALJ, “availabltreatment records showéuht treating and examining
sources routinely observed argported that the [Plaintififvas in no apparent or acut
distress,” and “[ijt was reasable to expect that treagy and examining sources woul
observe and report leved§ distress consistent with thelgintiff's] subjectve allegations.”
(R. at 28.) On multiple occasions, Drs. IMee and Korniychuk olesved that Plaintiff
suffered from chronic pairfR. at 855, 859, 863, 1240.) Fauet, “SSR 12-2P recognizes
that the symptoms of fibromyalgia ‘wax andneg and that a persanay have ‘bad days
and good days™; thys‘after a claimant he established a diagnosi$ fiboromyalgia, an
analysis of her RFC shoutdnsider ‘a longitudinalecord whenever possibleRevels874

F.3d at 657. Because fibromyalgia is amongrféff's impairments,Plaintiff's testimony

regarding the frequency andtensity of her pain should beanalyzed with the above

principle in mind.
The ALJ also found Plainfis reported activities weranconsistent with her

subjective limitationsand difficulties with concentrain. (R. at 30, 3).These activities
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included reading (R. at 30), watng television (R. at 30), dancing (R. at 31), and attend
her child’s sporting events (&t 31). Although Plairif reported that sk watched television
and read daily, she also notttht it was difficult tofocus on and understand what s
watched and read. (R. at 238.)nBarly, on one occasion, Ptdiff reported to her physical
therapist that she did somendang and walking while on a visit to Arizona from Wisconsi
but she did not providany additional d&il and noted that she waxhaustedR. at 449.)
Further, about a montht&, Plaintiff noted thashe had to stop daing because of her
condition. (R. at 239.) Lastlnlthough Plaintiff attends her son’s sporting events, she n(
that she has difficultyith the noise and crowds and struggyto sit on the bhchers. (R. at
239.) Although the ALJ may detemme Plaintiff lackscredibility, Plaintiff's reported daily
activities should be rearyaled taking the abovetmconsideration.

C. Credit-as-True Rule Does Not Apply

Plaintiff asks that the Court apply therédit-as-true” rule, wich would result in
remand of Plaintiff's case for payment of batsefather than further proceedings. (PI.
Br. at 27.) The credit-as-true rubaly applies in cases thaisa “rare circumstances” tha
permit the Court to depart from the ordinagynand rule under which the case is remanc
for additional investiga@on or explanationTreichler v. Comm’r of Soc. Sec. Admin75
F.3d 1090, 1099-102 (9tir. 2014). These rare circumstas arise when three elemen
are present. First, the ALJ must fail tooypide legally sufficient reasons for rejectin
medical evidencdd. at 1100. Second, the record mistfully developed, there must b
no outstanding issues that satbe resolved before a detenation of dsability can be
made, and further administrativeopeedings wouldhot be usefulld. at 1101. Further
proceedings are considered useful whenetlage conflicts and ambiguities that must |
resolved.ld. Third, if the above elements are tndhe Court may “find[] the relevant
testimony credible as a matter of law . . . #@meh determine whether the record, taken
a whole, leaves ‘not the slightest uncertaiasyto the outcome of [the] proceedindd’

(citations omitted).
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The Court has reviewed thecord and agrees with Defendant that the record is
fully developed and that uncertainty remaindasvhether Plaintifis disabled under the
Act. The reasons the ALJ proMad for discrediting the opinionsf Plaintiff's treating
physicians were not legitimatén light of this, the ALJ mst reanalyze these opinion
without considering those asons. Additionally, the ALJmust reanalyze Plaintiff's
symptom testimony, considag the unique nature of fibrgralgia and the extent of
Plaintiff's daily activities.

For all the foregoing reasonsetCourt will remand this mat to the ALJ for further
development of the record aadlisability determination.

IT IS THEREFORE ORDERED remanding this matteio the Social Security
Administration for further proceenljs consistent witthis Order. Specifally, the ALJ must
reanalyze (1) the opinions ofdhtiff's treating physicians whout considerg the invalid
reasons provided for discrédg them; and (2) Plaintiffsymptom testimony, considering
the unique nature of fibromigaa and the exterdf Plaintiff's daly activities.

IT IS FURTHER ORDERED directing the Clerk of # Court to enter judgment
accordingly and close this case.

Dated this 5Sthday of July, 2019.

/Honorablé Diajié J. Hdmetewa 7
United States District Jge
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