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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States Liability Insurance No. CV-18-01087-PHX-SPL
Company,
. ORDER
Plaintiff,
VS.

Xiangnan Gong, et al.,

Defendants.

Plaintiff United States Liability Insurance Company (the “Plaintiff”) initiated this
lawsuit against defending pigs Xiangnan Gong (“Gong”ghuo Zhan Kuang, Jane Dog¢
Kuang! and Healthy Chinese Herbs Compamgcorporated seeking a declaratory
judgment. (Doc. 1) The Plaintiff moglefor summary judgement on declaratory
judgment relief (the “Motion”). (Doc. 39)The Motion was fully briefed on December
18, 2018. (Docs. 50, 53, 58, 59) Because itildianot assist in redation of the instant
issues, the Court finds the pending motiosugable for decision without oral argument.
See LRCiv. 7.2(f); FedR. Civ. P. 78(b)Partridge v. Reich141 F.3d 920, 926 (9th Cir

1998). The Court’s ruling is as follows.

50 tll)Jane Doe Kuang is identified as Tikaang in a response to the Motion. (Do
a
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I. Background?

Defendant Zhuo Zhan Kuang (“Z.Z. Eng”) and Jane Doe Kuang operate
health and natural food store named Heaalilthinese Herbs Company, Inc. (‘HCHC,
and together with Z.Z. Kuargnd Jane Doe Kuang, the “[Befdants”). (Doc. 40 at 1-2
Doc. 51 at 2) HCHC sells Chinese herbatdicines, ointments, packaged teas, 3
herbs. (Doc. 40 at 2) The Plaintiff allegéhat Z.Z. Kuang held himself out to be
medical or naturopathic doctor, and Z.Kuang was known as “Doctor Kuang
throughout the Chigse community. (Doc. 40 at 2)

A woman named Jie Xu sought out Z.Z. Kgdn receive treatent for neck pain.
(Doc. 40 at 2) Z.Z. Kuan@examined and treated Xu at HC for neck pan on multiple
occasions and prescribed vars remedies, herbs, andfoedicines to Xu which were
dispensed” by HCHC. (Doc. 41 2) Z.Z. Kuang “advise®u [of] his various remedies,
herbs, and/or medicines, asserting the snbstgwould heal and @i her condition” and
instructed Xu not to seek outedical care. (Doc. 40 at 2) On May 30, 2017, Xu W
found unconscious in her home and trantgabito the hospital for medical treatmen
(Doc. 40 at 3) At the hospltaXu was diagnosed with seneseptic shock with orgarn

failure, among many other ailments, and diesl on May 31, 2011Doc. 40 at 3) On

April 30, 2018, Gong, Xu’'s hiland, filed an amended colamt against the Defendants

in the Maricopa County Superior Court (th&rongful Death Lawsit”), alleging causes
of action for negligence per se and frawiil misrepresentation, among other clain
(Doc. 40 at 1)

The Plaintiff issued a Commercial GealeLiability Policy to HCHC effective
August 1, 2016 tddugust 1, 2017 (the “ Burance Policy”). (Doc. 40 at 4) The Plaintif
Is providing the Defendants with a defen® the Wrongful Dath Lawsuit under a

reservation of rights, but tH&aintiff initiated this lawsuiseeking a declaratory judgmer

2 Unless otherwise noted, tfi@llowing facts are undjuted between the partie
for the purpose of resolving the MotionThe Court notes the Defendants’ positig
denK/llng_ these facts for the purpose of ddfeg the underlying lawsuit pending befor
the Maricopa County Superi Court (CV2018-090449).
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that it has no duty to defend or indemynthe Defendants for the Wrongful Deat
Lawsuit pursuant to the terms of the Insur@ Policy. (Doc. 40 at 9; Doc. 1)
[I. Legal Standard

A court shall grant summary judgmenthie pleadings and supporting documen

viewed in the light most feorable to the non-moving @& “show that there is no

genuine dispute as to any material fact tedmovant is entitled tmdgment as a mattef
of law.” Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catred77 U.S. 317, 322-23
(1986). Material facts are those facts “thagimiaffect the outcome of the suit under the
governing law.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A genuine

dispute of material fact arisé@s‘the evidence is sth that a reasonabjery could return a

verdict for the nonmoving partylt.

The party moving for summary judgmedygars the initial burden of informing thg

court of the basis for its motion and identifyitigpse portions of the record, together wi
affidavits, which it believes demonstrate thesetice of a genuine issue of material fa
Celotex 477 U.S. at 323. If the monhis able to dsuch, the burden ém shifts to the
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non-movant who, “must do more than simphow that there is some metaphysical doybt

as to the material facts,” and instead must “come forward with ‘specific facts showing

that there is a genuine issue for triaMatsushita Elec. Indus. Ce. Zenith Radio Corp.
475 U.S. 574, 586-87 (1986).
(1. Analysis

A. Appropriateness of Summary Judgment Ruling

The Plaintiff seeks a declaratory judgnt from the Court finding that the

Insurance Policy does not require the Rifito defend the Wrongful Death Lawsuit

pending against the Defendants. (Doc. 3%)afThe Defendants and Gong argue that the

Motion is premature becauseiZona law requires the Courd consider facts not yet

developed in discovery in its analysis ofeftimer the Plaintiff has a duty to defend und

the Insurance Policy. (Doc. 50 at 4; Doc. &36—7) In response, the Plaintiff argugs

(i) that Arizona courts have found that summynpudgment is appropriate on the issue

er
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an insurer's duty to defend prior to theonclusion of an underlying case, an
(i) summary judgment is appropriate because there are no genuine issues of matel
between the parties to this case.

First, the Court notes that there are naugee disputes of material fact betwes
the parties. The primary question befahe Court is whethethe complaint in the
Wrongful Death Lawsuit alleges any clainitlin the Insurance Rioy’s coverage. The
Court notes that the InsuranPelicy states that the Plaifithas “the right and duty to
defend the insured againstyafsuit™ seeking damages fobodily injury or property

damage covered under the Insurance Policpc([40-4 at 21) In Arizona, if any claim

alleged in the complaint isithin the policy’s coverage, the insurer has a duty to def¢

the entire suit, because it ispossible to determine the basjgon which the insurer will
recover (if any) until the action is completetNat’l Fire Ins. Co. of Hartford v. James
River Ins, 162 F. Supp. 3d 898, 91D. Ariz. 2016) (citingNucor Corp. v. Employers
Ins. Co, 296 P.3d 74, 83-84 (CApp. 2012)). Furthermordhe interpretation of an
insurance contract is a questioinlaw for the Court to decidéd. at 903 (citing.iristis v.
Am. Family Mut. Ins. Co61 P.3d 22, 26 (CApp. 2002)).

The Court also notes that, in similar easvhere an insurer sought a declaratg
judgment abdicating its duty to defend an nesuparty, precedent supports addressin
motion for summary judgment independent & grogress in the undging lawsuit. See
Nat'l Fire, 162 F. Supp. 3d at 901-902 (findingthhe insurer had a duty to defend tf
insured even after thenderlying case settledj57BD LLC v. Nat’l Union Fire Ins. Co.
of Pittsburgh, PA 330 F. Supp. 3d 11431148 (D. Ariz. 2018 (stating “Summary
judgment is particularly appropriate to resoquestions of insurance coverage, since |
interpretation of a written conthis a matter of law to beéetermined by the court” anc
upholding an insurer’s decision to not defdahd insured party prior to the underlyin
lawsuit’s resolution)Kepner v. W. Fire Ins. Cp509 P.2d 222, 225 (1973) (stating “
testing of the insurer’s liability may take therm of a declaratory judgment brought i

advance of the third party’s action”). Accorgiy, the Court finds that it is appropriat;

d

ial f

n

14

nd

ry
) a

e

he

(@]

-

\D




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

to move forward with considering whether sumynadgment is warranted at this time.

B. Absolute Professional Liability Exclusion

The “Absolute Professional Liability Exchas” section of the Insurance Policy
states that the Insurance Pylfdoes not insure against lossexpense, including but no
limited to the cost of defense, arising outoofresulting from, . . . the rendering of @
failure to render professional services of &md, or any error or omission, malpractic
or mistake in the rendering of professionalvgees of any kind, cmmitted or alleged to
have been committed by or dehalf of any insured.” (Doc10-4 at 46) The Plaintiff
argues that all of the clainset forth in the Wrongful Dath Lawsuit arise out of the
Defendants’ professional practice of natutbpamedicine, whichs explicitly excluded
from coverage under the Insurance Policyo¢D39 at 8) In response, the Defendar
argue that the Absolute Professional Liabilityckrsion does not apply the majority of

the claims in the Wrongful Death Lawsliécause those claint® not arise from the

-

1ts

performance of or failure to perform prosemal services. (Doc. 50 at 8) Gong argues

that the Plaintiff does not sutfently argue that the serviced issue praded by the
Defendants were professional serviaager Arizona law. (Doc. 53 at 9)

1. Naturopathic Medicine and Prafgonal Services Under Arizona Law

Arizona law recognizes naturopathy asprofessional practice that general
requires a licens@hompson v. ThompsoR017 WL 6376168, at @Ariz. Ct. App. Dec.
14, 2017);Rastetter v. WeinbergeB79 F. Supp. 170, 171 (D. Ariz. 19743ates V.
Kilcrease 188 P.2d 247, 25(01947). Under Arizona law, the practice of naturopatt
mediciné “means a medical system of diagmgsiand treating deases, injuries,
ailments, infirmitiesand other conditions of the ham mind and body, including by
natural means, drugless methods, drugensurgical methods, devices, physica

electrical, hygienic and sanitary measurasd all forms of physical agents an

3 Naturopathic medicine is defined aséfdicine as taught in approved schools
naturopathic medicine and in clinical, imehip, preceptorshipnd postdoctoral training
programs approved by the board and practiogd recipient of a degree of doctor d
naturopathic medicine licensedrpuant to this chapter.” AriRev. Stat. Ann. § 32-1501
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modalities.” Ariz. Rev. Stat. An § 32-1501. Té Defendants’ response does not admit
that the Defendants participatedthe practice of naturogat; however, theomplaint in
the Wrongful Death Lawsuit clearly accuséZ. Kuang of representing himself as |a
naturopathic doctor and “prescribing a ditbge for medical care” through the use of
“various remedies, herbs, and/or medicines” and substances. (Doc. 40-1 at 3—4)
Notably, naturopathic licensgy regulations do not apptg “[a] person who is not

licensed or certified by the board and who sftsd articles to supplement the diet of

jab)

person or who sells a natualbstance that does not require a prescription.” Ariz. R
Stat. Ann. 8 32-1521. However, the allegas in the complaint allege that th

4%

Defendants’ actions went far beyond simplilisg food articles ad natural substances,
as the complaint alleges thie Defendants took the stepisdiagnosing the decedent’s
medical condition and prescribed a seriesr@htments to cure ¢hdecedent. (Doc. 40-1
at 3-4) Accordingly, the Court finds th#te complaint sufficietty alleges that the
Defendants provided professional services thrabgtpractice of naturopathic medicine|

2. Counts1,2,3,5 and 6

Count 1 of the complaint alleges a causadaiifon for negligence per se arising oyt

of Z.Z. Kuang’s unlicensed practice of natpathic medicine. (Doc. 40-1 at 6) Count|2
of the complaint alleges a cause of action for respondeat supesorg out of Z.Z.
Kuang'’s actions during the scope of his empleptrwith HCHC. (Doc40-1 at 8) Count
3 of the complaint alleges a cause of actiamiegligence arising ouf the Defendants’
failure to exercise a reasonable duty of gargproviding medical care” to the decedent.
(Doc. 40-1 at 8) Count 5 of the complamleges a cause of action for fraudulept
misrepresentation arising owatff Z.Z. Kuang's performance of naturopathic medigal
examinations of the decedent. (Doc. 40-1 at Ehally, Count 6 othe complaint alleges

a cause of action for negligem arising out of representaitis made by the Defendant

(7]

assuring the decedent thaesthould not seek medical care. (Doc. 40-1 at 12)
In order to determine whether the Pldintias a duty to defend pursuant to the

terms of the Insurance Policy, the Court may labthe face of the claims set forth in the
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complaint to determine whether the alldgeaims could possibly be covered by the
Insurance Policy. Ithis case, it is clear to the CouratlCounts 1, 2, 3, 5, and 6 of the
complaint are directly tied to the Defendsralleged unlicensechd improper practice of
naturopathic medicine. The allegations ie tomplaint clearly state that most of the
claims arise out the Defendants’ unlawfubqice of naturopathic medicine, which is
recognized as a professional service underofiazlaw. Therefore, the Court finds that
the plain terms of the Absolute Professiob@bility Exclusion abdicate the Plaintiff off
any duty to defend the Defendants in theoWgful Death Lawsuit. Accordingly, the
Court finds that the Plaintiff has no dutydefend the Defendants on Counts 1, 2, 3| 5
and 6 of the complaint, and the Motioillwe granted as to those claims.

C. Products-Completed Operations Hazard Exception

The “Products-Completed Operation@zdrd” section of the Insurance Poligy
states that the Insurance Policy “does mdhato ‘bodily injury’ or ‘property damage’
included within the ‘poducts-completed operations Zaad™”. (Doc. 40-4 at 39)
Products-completed operatiortsazard includes *“all ‘bodily injury’ and ‘property
damage’ occurring away from premises [owedented by the Defendants] and arising
out of ‘[the Defendants’] produtbr ‘[the Defendants’] work.” (Doc. 40-4 at 35) Count

4 of the complaint alleges a cause of @ctfor consumer fraud arising out of the

Defendants’ actions in selling their merchandise to the decedent. (Doc. 40-1 |at ¢

However, the plain terms of the Insurance Bofitate that the Insurance Policy does rjot
apply to injuries caused by the Defendamgdducts away from the Defendants’ stofe
premises. Count 4 of the oplaint explicitly focuses on the deceptive practices used by
the Defendants to sell merchandise to theedent, which allegedly contributed to the
decedent’s death. dOnt 4 also arises out of thBefendants’ role in providing
professional services, so the Plaintiff has duty to defend th claim against the

Defendants for the aforementioned reasonscoAtingly, the Court finds that the plain

4 Product is defined as “any é;oods products, other than real property
gnS%nufactured, sold, handled, distributed @pdsed of” by the Defendants. (Doc. 40-4 jat
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terms of the Insurance Policy dot cover the claim againgte Defendants related to th
sale of their merchandise, and the Motion willgoanted as to Count 4 of the complaint

D. Indemnification and Punitive Damages

The Court agrees with thiefending parties that piiive damages are not subjeq
to the Plaintiff's duty to defed the Wrongful Dedt Lawsuit. (Doc. 5@t 11; Doc. 53 at
15) However, the Plaintiff requests for theut to grant summary judgment on the iss
of whether the Plaintiff has a responsibilityindemnify the Defendants for any claim
brought in the Wrongful DelatLawsuit, including punitivedamages. (Doc. 39 at 14
Under Arizona law, ta duty to defend carries a conditiboaligation to indemnify until
it becomes clear that theoan be no recovery withithe insuring clausd\avigators
Specialty Ins. Co. v. Nianwide Mut. Ins. C.50 F. Supp. 3d 1186, 1197 (D. Ariz.
2014). In this case, it islear to the Court that there m potential fo liability that
arguably comes within the scope of theurance coverage proed by the Insurance
Policy because all of the substantive claipresent in the contgint are specifically
excluded from the coverage offerleg the Insurance Policy.

Accordingly,

IT 1S ORDERED that Plaintiffs Motion for Smmmary Judgment (Doc. 39) is
granted; and

IT IS FURTHER ORDERED that the Clerk of Courshall terminag this case
and enter judgment accordingly.

Dated this 15th day of August, 2019.

Honorable Steven P. Lggan
United States District Jadge
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