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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kevin H Rindlisbacheret al., No. CV-18-01131-PHX-JJT
Plaintiffs, ORDER

V.

Steinway & Sons Incorporated,

Defendanh

At issue is Plaintiffs’ Motion for Reconsdation (Doc. 75, Mot.). Also at issue |
Defendant’s Motion for Leave to File Counti@ins (Doc. 81), to which Plaintiffs filed a
Response (Doc. 89) and Defendéiled a Reply (Doc. 91, Reply). The Court will als
address Defendant’s Motion to fiedite Consideration (Doc. 949 which Plaintiffs filed
a Response (Doc. 95) and Defendant filed plyr@oc. 98). The Court finds these matte
appropriate for decision without oral argumesege LRCiv 7.2(f).

l. Motion for Reconsideration

The Court will grant Plaintiffs’ Motion foReconsideration (Mot.) as to their clain

for fraudulent omissions. While the Court inilyagranted Defendant’s Motion to Dismis$

(Doc. 26) on this count, finding that aach for fraudulent omissions—otherwise knowhn

as nondisclosure—is duplica#ivof Plaintiffs’ claim for onstructive fraud, the Court will
now allow both claims to proceed.
As the Court expressed in its Order Dafendant’s Motion to Dismiss (Doc. 74

Order), Plaintiffs’ Second Ameled Complaint did not presetiteir claims in an easily
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discernable manner. Plaintiffs presented thikegad facts quite clearly, but then largely
failed to articulate clear causes of action,eastleaving it to the @rt to interpret which
torts Plaintiffs intended to allege. Upon rempthe briefs related to Defendant’s Motion

to Dismiss, the Court concluded—and remanavinced now—that Plaintiffs failed tg

articulate any actionable affiative representations made by Defendant. Rather, the Qourt

recognized Plaintiffs’ claims premised on gkel omissions. Also finding that Plaintiff$
plausibly alleged the existence of a confidantir fiduciary relabnship with Defendant,
the Court allowed Plaintiffs’ claim for cotmactive fraud to proceed. (Order at 9-10.)
However, the Court interpreted Plaintiffs’ @d Il for “Fraudulent Representations and
Omissions” as a claim for ndisclosure, as articulateloy 8 551 of the Restatement
(Second) of Torts. (Order at 9-10.) Finditigat such a claim auld be duplicative of
constructive fraud, the Court digsssed Count Il for nondisclosutéOrder at 10.)

In filing their Motion for Reconsideratioilaintiffs argue that the Court erred i

-

dismissing Count Il because it mhg used as an alternativeetiny of liability if a jury
finds that Plaintiffs and Defendant did tnshare a confidential relationship and thus
Plaintiffs may not seek relieinder constructive fraud. (Mot. &t) The Court agrees that
§ 551 of the Restatement provides ways atifien a confidential reteonship to create the

duty to disclose which Plaintiffs allege Dattant violated in this case. Specifically

Plaintiffs argue that their @mt Il should swive because Defendamad a duty to disclose

certain material facts under subisess (b) and (e) of 8 551(2).
The Court does not find plausible Plaffsti application of subsection (e), which
creates a duty for a “party éobusiness transaction” to “exee reasonable care to disclose
. (e) facts basic to the transaction.” Resnent (Second of Tort§)551(2)(e) (Am. Law

Inst. 1977). Upon a reading of the relevambsection and comments to the Restatemd

D
>
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the Court finds that this subsection doesapgtly to the alleged assions at hand becaus

D

they do not plausibly give rige a scenario where “the adtage taken of the plaintiff's

1 Plaintiffs labeled the|r Count | as mdlsclosure/Constructlve Fraud.” This wads
confusing. The label “nondisclosure” roprlate% describes the fraudulent
omissions outlined in Count Il and refledtln § 1 of the Restatement.
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ignorance is so shocking to the ethical seagthe community, and is so extreme and
unfair, as to amount to a form of swindling,which the plaintiff is led by appearancgs
into a bargain that is a trap, of wiegosssence and substance he is unawitePlaintiffs
allege no facts that plausibly paint Defendaralleged omissions as “facts basic to the
transaction.?

Subsection (b) creates a duty for a “padya business transam” to disclose
“matters known to him that he knows to lexassary to prevent his partial or ambiguous
statement of the facts from being misleadifestatement (Secondj Torts 8 551(2)(b)
(Am. Law Inst. 1977). WhilePlaintiffs make their argumeéron this pointclear in the
Motion for Reconsideration, th€ourt must squint to seeishtheory of fraud liability
anywhere in Plaintiffs’ Complaint or othalirigs. Plaintiffs allege that Defendant made
several omissions (SAC 1 95) but never atéte how those omissions rendered other
statements misleading. Even in Plaintiffs’ Raesge to Defendant’s Mion to Dismiss, this
theory is reflected in only one sentence that states merely that {fbjméails to disclose
material facts necessaty make his representationst misleading is guilty of fraud.”
(Doc. 34 at 9.) That sentence within a section pertaing to Defendant’s affirmative
representations, which the Court alreadgncluded do not constitute actionable
representations for the purpose<aoiunt Il. (Doc. 34 at 8-9.)

Even given an apparent lack of foresiightPlaintiffs, the Courconcludes that their
argument is ultimately correct. Plaintiffsapisibly allege thaDefendant's omissions
t

=

rendered its other statements misleading drignous. And this theory may be importar

L=

to Plaintiffs’ case in the evetitat a jury finds they did nehare a confidential relationshij

with Defendant, thus dispagj of their claim for constriiwe fraud. Under this line of

1%
o

reasoning, Plaintiffs’ claim for fraudulent assions (nondisclosure) should have surviv
Defendant’s Motion to Dismisssee Cousins v. Lockyer, 568 F.3d 1063, 1067 (9th Cir

2 Further, the Court notes that a defendamioisliable for nondisclosure of “basic facts
when “the facts are paterty when the plaintiff hasgeial opportunity for obtaining
information that he may be exgied to utilize if he cares to do so,” and where the defendant
“may reasonably expect the plaintiff to keahis own investigation, draw his owi
i:or;clfg%o?r;s and protect himself.” Restatetr{&@econd) of Torts 8 551 cmt. k (Am. Lay
nst. :

=
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2009) (finding that when analyzing a comptduor failure to state claim for relief under

Rule 12(b)(6), the well-pled facal allegations are taken agsdrand construed in the light

most favorable to the nonmoving party).
I[I.  Motion for Leaveto File Counterclaims

On June 6, 2019, Defendant filed a tMa for Leave to File Counterclaimsg
(Doc. 81, Mot. for Counterclaims). Defendant seeks permission under Fed. R. C
15(a)(2) to amend its Answer to includedfipermissive counterclaims for tradema
infringement, federal unfair competitiorgommon law unfair competition, federa
cybersquatting, and breach of contract. (C8ic1 at 6—8.) But Defendant’s Motion come
long after the deadline for amended pleadiisgs for September 14, 2018. (Doc. 44 at
While the Court granted Defeadt’'s Motion to Stay Discovg (Doc. 62) and thereafter
entered a revised Scheduling Order (Dog, ##at Scheduling Ordedid not set a new
deadline for amended pleadingisstead, the revised Schdéidg Order, which was adopted
from the parties’ proposed Order, listed theadline as “n/a.” (Doc. 73 at 2.) Thus, th
September 14, 2018 deadline was uncharagetineither party contemplated amendi
their pleadings any further.

While a party may still amend a pleading after the deadline set in a Schec
Order, Fed. R. Civ. P. 16 dictstthat “[a] schedule may beodified onlyfor good cause
and with the judge’s consent.” Thus, oncdeadline for amended pleadings has pass
the Court may consider whether amendmeniildl be proper under Rule 15 only after
party has shown good cause under Rule 16. Under the Rule 16 “good cause” stz
“[t]he district court may modify the pretriathedule if it cannoeasonably be met despit
the diligence of the pargeeking the extensionJohnson v. Mammoth Rec., Inc., 975 F.2d
604, 609 (9th Cir. 192) (internal quotation omitted). An“[a]lthough tre existence or
degree of prejudice to the party opposingtinodification might supply additional reasor
to deny a motion, the focus tife inquiry is upon the movingarty’s reasons for seeking
modification.”ld.

Defendant argues that it was diligentsieeking to add counterclaims and that
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could not have done so any earlier than wihdéited its Motion on dine 24, 2019. (Reply
at 8.) Defendant alleges it was mere daysrieefioat when its cuent Phoenix dealershig

owner alerted Defendant that Plaintiffsreestill operating the wasite which Defendant

alleges constitutes trademark infringemefReply at 10.) But the Court finds that

Defendant fails to show thdtls “noncompliance with a Re1 16 deadline occurred . . |

because of the development of matters wismild not have beenasonably foreseen of
anticipated at the time of tiieule 16 scheduling conferencéiorgal v. Maricopa Cty.
Bd. Of Supervisors, 284 F.R.D. 452, 46(D. Ariz. 2012) (quotindsrant v. United States,
11-CV-00360-LKK-KJN, 2011 WL 5554878 at {£.D. Cal. Nov. 15, 2011). Similarly,
Defendant does not carry its burden to shaat ihf'was diligent in seeking amendment ¢

the Rule 16 order, once it became apparatt[tt) could not comply with the orderldl.

Plaintiffs have owned angperated the domain nameisdue since at least 2017.

And while Defendant may be cocatehat ownership of a donmaname, without use of it,
does not give rise to tradamk infringement liability, Defedant does not argue thg
Plaintiff was not using its website for thesidawo years. Rather, Defendant argues tt
“[wlhile [Defendant] was previously awar of Plaintiff's prior registration of
www.Ssteinwayarizona.com, it was unaware tR#&intiffs continued to use the domai
name in 2018 and 2019.” (Reply at 8.) Ihat enough that Defendant was ignorant of t
continued use of the domain nanire order to show it wasil@yent, Defendant must have
shown it believed Plaintiffs had ceased uséhefwebsite and hawhly recently resumed

using it, thereby escaping even the most diligdaservation. Arguing that it always kney

Plaintiffs owned the domain name and sinfpiled to check the publicly available website

for two years does nabnstitute diligence.

Further, to the extent &h the Court may consider prejudice to Plaintisg
Johnson, 975 F.2d at 609, it takes seriousle thsk of prejudice here. Defendant’
counterclaims, brought nearly ten monthsratte revised Rule 16 Scheduling Order th
parties agreed upon, would forfékintiffs to undertake an em longer discovery scheduls

than the current version, which was previoustigyed at Defendant’s request. (Doc. 62
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And even if Defendant choostspursue its trademark andelch of contract actions in a
separate action, “this is ansufficient reason for findingapd cause under Rule 16(b
absent a showing of diligenceBbhn v. Pharmavite, LLC, 11-CV-10430-GHK, 2013 WL
12246336 at *3 (C.D. Cal. Oct. 8, 2013) (dery a motion to filean amended complaint
even where “the practical reality that [the plaintiff] willlikely file a new action should
we deny this Motion, possibhgsulting in duplicative litigatioh). After all, “[a] scheduling
order is not a frivolous piece of paper, idlyened, which can be caverly disregarded by
counsel without peril."Johnson, 975 F.2d at 610 (intern&itation omitted). Based on
Defendant’s lack of dilignce and other contributinéactors, the Court will deny
Defendant’s Motion for Leave to File Counterclaims. If Defenidaishes to pursue its
claims for trademark infringement and breach of contract, st ohuso in a separate action.

IT ISTHEREFORE ORDERED granting Plaintiffs’ Maion for Reconsideration
(Doc. 75). The Court vacates the portiontsfMay 1, 2019 Orer on Defendant’s Motion
to Dismiss (Doc. 74) pertaimg to Plaintiffs’ Count Il forfraudulent representations and
omissions. Count Il, premised on Defendaalleged nondisclosure, may proceed alopg
with Plaintiffs’ other surviving claims.

IT IS FURTHER ORDERED denying Defendant's Motion for Leave to Fil
Counterclaims (Doc. 81).

IT ISFURTHER ORDERED denying as moot Defendant’'s Motion to Expedite

1%

Consideration of Motion for Leave téle Counterclaims (Doc. 94).

Dated this 17th day of July, 2019. N\

Q. Tuchi
District Jge




