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V. Steinway & Sons Incorporated Doc.

woO

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Kevin H Rindlisbacheret al, No. CV-18-01131-PHX-JJT
Plaintiffs, ORDER

V.

Steinway & Sons Incorporated,

Defendanh

At issue is Defendant Steinway, Inc.Motion to DismissPlaintiffs’ Second
Amended Complaint (Doc. 26, MTD 1), to whilaintiffs Kevin and Jami Rindlisbache

filed a Response (Doc. 34, Resp. 1) and Defendant filed a Reply (Doc. 36, Reply 1),

at issue is Defendant’'s Motidn Dismiss Plaintiff’'s breacbf contract claim (Doc. 52,

74

MTD 2), to which Plaintiffs filed a Response (Doc. 58, Resp. 2) and Defendant filed &

Reply (Doc. 60, Reply 2). The Court has reviewmssl parties’ briefs and finds this matte
appropriate for decision without oral argumegel RCiv 7.2(f). For tle reasons set forth
below, the Court denies in part and grantpart Defendant’s Motions to Dismiss.
I BACKGROUND

In the Third Amended Goplaint (Doc. 23, TAC)the operative Complaint,

Plaintiffs allege the following facts. Plaiffs have been in the tial piano business for 35

1 On April 12, 2018, Plaiiffs filed their Complaintalleging nondisclosure or
constructive fraud, fraudulent misrepresewntatand fraudulent omissions by Defendai
(Doc. 1, Compl.) Plaintiffs have since ameddeeir Complaint several times. The releva
fraud claims are reflected in the Secolthended Complaint and the Third Amende
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years. (TAC 1 32.) In 2002, Plaintiffs appched Defendant’'s Western District Sal
Manager, Mr. Snyder, to inquiabout becoming a Steinway Sons (“Steinway”) dealer
in Tucson, Arizona. (TAC { 3fInstead, in October 200BJaintiffs became Defendant’s

D
(7))

Spokane, Washington dealer with the altt@elvisement, counseling, and assistance of

Mr. Snyder. (TAC 11 38—40.) From 2007 uitilly 2017, Plaintiffoperated the Spokane

dealership and exceed#te cumulative annual sales pem@ance goals that the partie
agreed to by about 25% for all piareosd 89% for upright pianos. (TAC { 43.)

At Defendant’'s September 2010 dealer eoafice in Chicago, Plaintiffs learne
that Defendant needed a dealer in the Rixomarket. (TAC { 20.Plaintiffs met with

Mr. Snyder in Scottsdale to see the amdhdiscuss becoming Defendant’s Phoenix mar

dealer. (TAC § 43.) During that meetingy. Snyder allegedly communicated “that the

Phoenix Market was capables#lling 75 Steinway & Sons grd pianos per year” but tha

14

[72)

Ket

[

“45 Steinway & Sons piangser year was a reasonable number for sales in the Phqgenix

Market.” (TAC 11 56-57.)

Later, at Mr. Snyder’s suggestion, Pi#irvisited Defendant’s store in Hollywood,
California because Mr. Snydeold them that the Phoenix store followds Hollywood
store’s “recipe.” (TAC { 56.) After visitinghe Hollywood store, Plaintiffs expresse
concerns to Mr. Snyder about the demogragifferences between Hollywood, Phoen
and Spokane; particularly, Plaintiffs notdte disparate averadeusehold incomes of
each location. (TAC 11 60, §2Nonetheless, on November 23, 2010 Mr. Synder ema|

(@R

X

led

Plaintiffs the Phoenix Dealer Agreementhich included the annual sales performance

goals Defendant found reasonable for Map& County. (TAC 7%4-66.) Mr. Snyder
explained that Defendant woutebt change its Dealer Agreemt. (TAC { 68.) Plaintiffs

signed and returned the documents to Mr. Snyder.

On March 1, 2014, Plaintiffs leaseal Scottsdale storefront at Defendant's

instruction, despite Plaintiffs’ concerns about “the small size, high cost per squarg foo

Complaint (Doc. 48, TAC), which also inclusl@ breach of contract claim. The Third

Amended Complaint is notine operative Complaint.
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and seven-year term of the Scottsdale FasGmrare.” (TAC | 70.) Plaintiffs allege tha
they renovated as Defendant requestedtiggaated in Defendant’s training ang
educational programs, implemented the techrsdioat had been successful in the Spoka

market, and regularly communicated withr.Nbnyder. (TAC 11 56-57.) However, fron

December 2010 through July 20 Plaintiffs’ unit sales oSteinway grand pianos were

about 30% of the cumuiae reasonable annual sales performance goals established |
Dealer Agreement. (TAC 1 80.)

During the time that Plaiiffs operated the Phoenix dealership, they attende
national Steinway Dealer Meieg, where they spoke wittihe previous Phoenix dealer
Mr. Eric Schwartz. (TAC 1 109.) Mr. Schwattdd Plaintiffs that between 2005 and 201
the Phoenix dealership sold about ten t@éft grand pianos per year—nowhere near
estimate that Defendant had provided to Mr. Saftmvat the outset of their relationshig
(TAC 1 112.)

After continued poor sales, Defendametminated Plaintfs’ Phoenix Market
Dealership on March 21, 201&ffective July 1, 2017. (TAQ 91.) Plaintiffs now allege
nondisclosure or constructive fraud (Couneriraudulent represetions and omissions
(Count Two), and breach of contract (Codrhree). Defendantiléd two Motions to
Dismiss—one in response to Counts Ond &wo (Doc. 26, MTD 1) and a later one i
response to Count Three (D&2, MTD 2). The Court will evalate both Motions in this
Order.

II. LEGAL STANDARD

When analyzing a complaintrféailure to state a claim for relief under Federal Ry
of Civil Procedure 12(b)(6), the well-plefdctual allegations ar taken as true ang
construed in the light mostfarable to the nonmoving part@ousins v. Lockyeb68 F.3d
1063, 1067 (9th Cir. @9). Legal conclusions couched as factual allegations are
entitled to the assumption of trutAshcroft v. Igbal 556 U.S. 662, 680 (2009), an
therefore are insufficient tdefeat a motion to dismissrféailure to state a clainin re
Cutera Seclitig., 610 F.3d 1103, 110®th Cir. 2010).
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A dismissal under Rule 12(b)(®r failure to stat a claim can be bad on either (1)
the lack of a cognizable legtleory or (2) insuftient facts to suppbl cognizable legal
claim. Balistreri v. Pacifica Police Dep’t901 F.2d 696, 699 (9t@ir. 1990). “While a
complaint attacked by a Rul(b)(6) motion does not needtaiéed factual allegations, g
plaintiff's obligation to providahe ‘grounds’ of his ‘etitle[ment] to relef’ requires more
than labels and conclusionsidba formulaic recitatin of the elements @ cause of action
will not do.” Twombly 550 U.S. at 555 (citations omitjedhe complaint mst thus contain
“sufficient factual matteraccepted as true, tatade a claim to reliethat is plausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 67€009) (quotingfwombly 550 U.S. at 570). “[A]
well-pleaded complaint may prockeven if it strikes savvy judge that aclproof of those
facts is improbable, and that ‘recoyés very remote and unlikely. Twombly 550 U.S. at
556 (quotingScheuer v. Rhode$16 U.S. 232, 236 (1974)).

1. Analysis

The Court will first address Counts ®@and Two—Plaintiffs’ fraud claims—ang
Defendant’s first Motion to Dismis®efendant argues the following: 1) Plaintiffs’ frau
claims are time-barred; 2) the Economic LBsxtrine applies to limit available relief tg
that agreed upon in the Dealggreement; and 3) Plaintiffsifdo state a claim for fraud
because the parties did not have a cemfiil relationship and there was no falg
representation of material fact.

A. Fraud Claims (Counts One and Two)

1. Statuteof Limitations
Defendant first argues that Plaintiffsafrd claims are timbarred under Arizona

law. (MTD 1 at 8-11.) The Arizona statuté limitations period for fraud is three year

from accrual. A.R.S. 8 12-548 Arizona, a cause of aot for fraud accrues “when the

defrauded party discovers or with reasonable diligencaldwaie discovered the fraud.
Mister Donut of America, Inc. v. Harri§23 P.2d 670, 672 (AriA986). “As such, it may
begin to run before a personshactual knowledge of the frd or even all the underlying

details of the alleged fraudd. (quotingCoronado Developant Corp. v. Superior Couyrt

[®X
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678 P.2d 535, 537 (Ariz. CApp. 1984)). Ordinarily, “[w]hemliscovery occurs and a caus
of action accrues are . . . questions of fact for the judpé v. Rog955 P.2d 951, 961
(Ariz. 1998). But courts may dismiss a compldjijt the running of the statute is apparen
on the face of the complainCervantes v. Countrywide Home Loans, 666 F.3d 1034,
1045 (9th Cir. 2011) (quotingablon v. Dean Witter & Cp614 F.2d 677, 682 (9th Cir
1980)).

Here, the running of the statute of lintitans period is not apparent from the fag

of the Complaint. Defendant argues that Rl&s’ claim accruedin 2010, wken they
“could have learned about actual historicalrkea sales and business prospects . . . |
they exercised any sort of reasonable diligence, including otaining sales numbers
from the prior Steinway dealer in Phoenix.” (MTD 1 at #ailing that, Defendant argue
that, at some point betweef@I and 2014, Plaintiffs “hadhowledge of facts that would
make a reasonably prudent persuspicious that actual historical sales were less t
performance goals and market projections.” (MTD 1 at 10.)

In response, Plaintiffs argue that theyew put on notice triggering investigatio
on [May 27, 2015], when Staivay’s prior Phoenix dealer [MSchwartz] told Plaintiff[s]

[his] actual sales of Steinway Sons grand pianos had befan less than the 45 Steinwa

pianos represented to be a ‘reasonable arsales performance goal.” (Resp. 1 at 12.

And before 2015, Plaintiffs nraain that they could not asonably have discovered trje
e

alleged fraud because Defendarntconfidential relation and its superior knowled
relieved Plaintiffs of any dytto investigate for fraud prioto [May 27 2015]; and
beginning in 2011 and continuing througfl17, [Defendant] concealed its fraud frot
Plaintiffs.” (Resp. 1 at 15.)

Despite Arizona courts’ application ofghdiscovery rule, it “does not allow [4

plaintiff] to profess longstanding ignoranednen a reasonable investigation . . . would

have alerted her to what she now allegebawve been [Defendant’'s] misconduct mar

2 Notably, Defendant argues that Plaintiftaitd have spoken in person with Mr. Schwar
about the Phoenix market potential when Rindlisbacher visited him in in Septembe
2010 to learn more about the d&ahip opportunity. (Mot. at 10.)
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years earlier.Isgro v. Wells Fargo Bank019 WL 27337&t *4 (Ariz. Ct. App., Jan. 22,
2019). Thus, Defendant is not misguided snatgument that the discovery rule may apy
to bar Plaintiffs’ claims because reasomaldhvestigation could have revealed th
inaccuracy of the sales projemns much earlier than 201See Dog955 P.2d at 961 (“A
plaintiff need not know all the facts underlyingause of action to trigger accrual ... . B
the plaintiff must at least gsess a minimum requisite of kmedge sufficient to identify
that a wrong occurred and caused injury.”).

But “[w]lhen discovery occurs and ause of action accrues are usually af

necessarily questions of fact,” and the Coudides to dismiss Plaintiffs’ claims based gn

these questions of fact at a stage where it talkstas true the facset forth in Plaintiffs’
Third Amended Complaintd. Application of the discovery rule is entirely dependent
an evaluation of when a “plaintiff has reason to know ‘by the exercise of reaso
diligence’ that defendant harmed heflboyd v. Donahug923 P.2d 875, 878 (Ariz. Ct
App. 1996). A determination of Plaintiffs¢asonableness is best left to a later stagson
v. Amer. Motors Corp.747 P.2d 581, 582 (Axi Ct. App. 1987) (finding that a “trial cour
should not grant a motion tosuniss unless it appears cemtalaintiff will not be entitled
to relief under any set of facts susceptibigproof under the claims stated”).

At this stage, the bar that Defendantstnclear—proving there is no plausible s
of facts under which Plaintiffs could havedn slow to discover alleged wrongdoing—

simply too high. The question @fhen Plaintiffs reasonabkhould have discovered an

alleged fraud must be left to a stage of the e@sen evidence reveals Plaintiffs’ efforts 1o

investigate and Defendant’'ssponses to those efforts.
2.  TheEconomic Loss Doctrine

The Court turns next to Defendant’s argamh that Plaintiffs’ fraud claims arg

precluded under the Economic Loss Doctrige=eMTD 1 at 11-14.) Plaintiffs argue tha

Arizona courts do not apply endoctrine as broadly as f@edants contend, nor does th

doctrine account for Plaintiffs’ allegedrt claims. (Resp. 1 at 15-17.)
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In Arizona, the economic loss doctrineaiscommon law rule limiting a contracting
party to contractual remedies for thecovery of economic losses unaccompanied
physical injury to perens or other property.Flagstaff Affordable Hous. Ltd. P’ship v
Design Alliance, In¢.223 P.3d 664, 667 (Ari 2010). The rule’s purpose is “to encourag
private ordering of economic relationships and to uphold theaations of the parties by
limiting a plaintiff to contractual remedies fthe loss of the benefits of the bargain
Firetrace USA, LLC v. Jesclay@00 F. Supp. 2d 1042, 1050 (D. Ariz. 2010).

Here, Defendant argues that the Ecomohoss Doctrine applies “because th
parties bargained in contract for the risks than the basis of Plaintiffs’ claims — that th
sales performance goals were reasonableTOIML at 13). Defendant notes specifi
provisions within the Agreemethat it believes support appditon of the Economic Loss
Doctrine. (MTD 1 at 5-6.)

But the Economic Loss Doctrine does natddatort claims thaseek only economic

damagesld. Arizona courts typically apply the eaomic loss rule only in the context of

product liability or construction defect cas8geFlagstaff Affordable Housind223 P.3d
at 667. Courts applying Arizenlaw have recognized th#te doctrine Bould not “be
applied as a blanket restrmti precluding tort-based lawiss by plaintiffs who have
suffered solely economic losdyecause to do so would nulitauses of action that arg
well-recognized in Arizona, like “businessrit® including legal malpractice and frauc
[which] among others, exist solely redress pure economic losEvans v. Singeb18 F.
Supp. 2d 1134,139 (D. Ariz. 2007). Here, Plaintiffs’ fraud claim falls among that clg
of financial torts, where there may be narhdo physical property and a cause of acti
exists only to compensater financial losses.

While the Court recognizes that the scagbehe Economic Loss Doctrine is ng
crisply defined by Arizona statcourts, little support exists for the argument that Arizg
courts intend to expand the rule outside @f ¢bntext where it is traditionally applied. |
addition, the Ninth Circuit Court of Appedtas observed that, in cases applying the r

“outside the product liability context, the [economic loss] doctrine has produced diffig
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and confusion.Giles v. Gen. Motors Acceptance Co#94 F.3d 865, 874 (9th Cir. 2007).
Federal courts are not free to expand thetiegscope of state law without clear guidange
from the state’s highest court and tbe Court declines to do so hef&ee Clemens v
DaimlerChrysler Corp.534 F.3d 1017, 102@th Cir. 2008).
3. Failureto Statea Claim for Fraud
Defendant next argues that Plaintiffgl feo state a claim for either actual of
constructive fraud.

In Arizona, fraud requires nine elements:

(1) [a] representation; (2) its falg; (3) its materiality; (4) the
speaker’s knowledge of its falsity ignorance of its truth; (5)
his intent that it should be adtepon by the person and in the
manner reasonably contemplated;tf@ hearer’s ignorance of
its falsity; (7) his reliance on its truth; (8) his right to rely
thereon; [and] (9) his consegnt and proximate injury.

Nielson v. Flashbergd19 P.2d 514, 517-18 (Ariz. 1966).
Defendant asserts that “[a]$a representation must benatter of fact which exists

in the present, or has existadhe past and cannot be pieated upon the mere expressign
of an opinion.” (MTD 1 at 14 (quotingawson v. Withycomb&63 P.3d 1034, 1046 (Ariz
Ct. App. 2007).) As Defendantesit, any agreement that {barties reached on sales goals
was nothing more than an expression of Ddéat’s opinion that the Phoenix market was
capable of sustaining sugoals. (MTD 1 at 15-16.)

The Court agrees that Plaintiffs fail to pbto affirmative representations made by
Defendant that couldonstitute “representations” underclaim for actual fraud. Indeed

the only statements Plaintiffs point to are tkasonable annual ssifgerformance goals, a

—

list of potential institutional clients, and eitlsanoting that the “Phoenix market is ‘abot
one third the market size and potential of ggebs Angeles.” (SAC 11 121-125.) Non

(¢

of these statements, on its own, constituteghang more than spatation on the future
success and clientele of the Phoenix dealerStilpat Plaintiffs are apparently trying to

capture—a proposition renderedseeffective by the confusing maer in which they label
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the claims in their Second Ameéed Complaint—are omissions by Defendant that give
to constructive fraud. These omissionsyrba actionable under such a theory.
Constructive fraud, which is “characterizbg a breach of duty actionable at la
irrespective of moral guilt, and arising outeofiduciary or confidential relationship,” doe
not require a speaker’s intahtat the hearer shoutdly on his representatioblcDonnell’s
Estate 179 P.2d at 241. But like other formsfodud, constructive frad requires “(1) a
representation, (2) its falsity, (3) its matétya [and] (4) the speaker’s knowledge of it

falsity or ignorance of its truth.Taeger v. Catholic Faity and Community Serys995

P.2d 721, 730 (Ariz. Ct. Apd.999). A “representation” for purposes of constructive fraLud
u

need not be a direct statement. Construdtaed is “a breach of a legal or equitable d

ise

NV

UJ

[92)

y

which . . . the law declares fraudulent becahsebreach tends to deceive others, violates

public or private confidencesr injures public interestsl’asley v. Helms880 P.2d 1135,
1137 (Ariz. Ct. App. 1994).
Thus, constructive fraud does not requirg egpresentation at all, but only som

sort of “breach of a legal or equitable dutyd. This same theory is reflected in th

8 551. Plaintiffs point to specific omissionstitould constitute a breach of the duty that

Defendant owed them, if the twoasled a confidential relationshieed. 8 551(1) (“One
who fails to disclose to another a fact thatknows may justifiablynduce the other to act
or refrain from acting is subject to the sameiligbto the other . . . but only if, he is unde
a duty to the other”). Plaintiffs allege nineissions by Defendant, including that none
Defendant’s dealers in the last ten yearsdwd 45 grand pianos,dha typical year only
saw the sale of ten to fifteegrand pianos, and that theggest institutional client on
Defendant’s list had not purchased a piamce the mid-1990s. (SAC 1 95.)
Defendant argues that itwvex had a confidential relatship with Plaintiffs—and
thus never owed them a duty to discloseeduse their Agreement “expressly limited tf
relationship to that of an independent caator.” (MTD 1 at 16.) But this view of

“confidential relationship” is too resttige. Arizona law requires only “something

-9-
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approximating business agency, profesai relationship, or family tie Rhoads v. Harvey
Publ’'ns, Inc, 700 P.2d 840, 847 (Ariz. Ct. App. 198And while “mere friendly relations
are insufficient for this purpose,” Plaintiffs’ allegations are sufficient to show that
parties’ business relationship was more taAdnendly relation—they relied on each othe
in a business contextd. Thus, it is plausible that the relationship, as described
Plaintiffs, falls among those relationships tAazona courts recognize as confidential ¢
fidcuiary. See Rhoad§00 P.2d at 847 (listing caselsjoreover, “[w]hether a confidential
relationship exists is a quegtiof fact” and therefore shouktbt be decided at the maotior
to dismiss stagd.aeger 995 P.2d at 726.

Given that the parties plausibly shar@donfidential relationship and therefor
Defendant’s omissions may constitute theedmh of a duty, Plaintiff's claim for
nondisclosure or constructive fraud (Count Onejtnsurvive. But Plaitiffs fail to state a
claim for fraudulent representations and omissions (Count Two) because Plaintiffs

allege that Defendant madayaactionable representationsden that theory. Otherwise

any claim for fraudulent omissions is duptiga of Count One’s constructive fraud claim.

The Court thus will dismiss Count Two.
B. Breach of Contract Claim (Count Three)
In Plaintiffs’ breach of contract claim, theylege that Defendatireached the Dealel

Agreement on the day the parties entered iinbzcause “[a]t that time, Defendant we

the
3§

by

e

[ail t

knew that . . . sales of Steinway & Sonsngrgianos to its Phoenix market dealers had

been a fraction of 45 suchits” (TAC { 159.) Defendant gues that Plaintiffs’ breach of
contract claim must be dismissed becausi i$)barred by the statute of limitations; an
2) it fails to state a claim because “Plaintidits not allege facts deonstrating a breach.”
(MTD 2 at 2.)

Before reaching the issue of whether Riffis’ breach of contract claim is time-
barred, the Court must determine which stlai governs the application of a statute
limitations. Defendant argues that New Yorkdsv statute of limitations applies, while

Plaintiffs advocate for the applicati of Arizona’s statute of limitations.

-10 -
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As the forum state, Arizona’s choice oiMaules must be usdd determine which
state’s statute of limitations applies. Arizdodows the Restatement (Second) of Confli
of Laws.See Cardon v. Cotton Lane Holdings, Jr&41 P.2d 198, 202 (Ariz. 1992) (“In
Arizona, courts follow the Restatement to deieawhich state’s law applies in a contra
action.”). Defendant argues that because the parties’ Agreement included a choice
provision, Restatement § 187 &ipp “the law of the state chess by the parties to goverr

their contractual rights and duties.” In therAgment, the parties included a choice of I3

provision that designates New tkolaw. Plaintiffs argue thaidespite the parties’ clear

choice of law, Arizona law requires the Cbto apply Restatement § 142 and that, aj
result, Arizona’s statute of limitations governghile Plaintiffs are correct that Arizona
applies 8 142 to the choice of law analysisevehthe limitations period is at issue, th
analysis is appropriate gnif 8 187 does not appf.

Restatement § 187, titled “Law of the $t&hosen by the Ra&es,” provides that

parties’ choice of law
will be applied, even if th particular issue is one which the parties could not
have resolved by an explicit provisiam their agreemendlirected to that
Issue, unless either

(@) the chosen state has no substangiationship to the parties or
the transaction and there is no other reasonable basis for the
parties’ choice, or

(b)  application of the law of the chexs state would be contrary to
a fundamental policy of a statéhich has a materially greater
interest than the chosen state and which, under the rule of
§ 188, would be the state ofetlapplicable law in the absence
of an effective choice of law by the parties.

3 Plaintiffs correctly characterize Arizona’srgzal approach to a choice of law issue whe
§ 187 does not apply, but the @bis not persuaded by the argument that § 142 shg
al\leI even where the parties included a chofdaw clause in their contract. Indeed, th

inth Circuit routinely deferso choice of law clauses, ew where the standard Arizon
analysis might yield different resultm a statute of limitations issugee In re Vortex
Fishing Sys., Inc.277 F.3d 1057, 1069 (9tir. 2002) (finding thaif the parties’ claims
were based on their agreement, which inclugletioice of law provision, Texas state la
should apply, but “if the clais are not governed by [the A&gment], then #court must
apply Arizona choice of law rute. . . [reflected by] the apprciaset forth in § 142 of the
Restatement”).
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Here, New York has a substantial telaship to the parties because it
Defendant’s principal place dfusiness. And even if Arizonaas a “materially greater
interest” in the transactiondh does New York, application of another state’s statute
limitations is not necessarily contrary to dopdamental policy of the state with a great
interest.See ABF Capital Corp. v. Osled14 F.3d 10611065 (9th Cir. 2005) (finding that
“little if any conflict exists between application of New York law and fundamer
California policy,” even though plaintiff€laims would be timgl under California’s
statute of limitations but time-barred under Néark’s). Because the parties selected Ng
York state law to govern their Agreementjzama’s deference toB7 of the Restatemen
requires application of the NeWork statute of limitations.

New York has a six-year statute of limitats period for breach of contract claim
NY CPLR 8§ 213(2). Because NeYiork does not apply the digeery rule to breach of
contract claims, Plaintiffs’ claim accrudte day that any alleged breach occurBske Ace
Securities Corp. v. DBtructured Prods. Inc36 N.E.3d 623, 628 (N.Y. Ct. App. 2015
(citing the principle outlined idohn J. Kassner & Co. v. City of New Y0889 N.E.2d
985 (N.Y. Ct. App. 1993), thatew York’s “statutes of limitatin serve the same objective
of finality, certainty and prediability that New York’s contret law endorses”). Plaintiffs
allege that Defendant breachibeé contract at the moment parties signed it, on Decen
1, 2010. (TAC 1 158.) More than six ars passed between the alleged breach
Plaintiffs’ original Complaiton April 12, 2018. Under thNew York statute limitations,
Plaintiff's breach of contraatlaim is time-barred, andarCourt will thus dismiss it.

IV. CONCLUSION

Plaintiffs have plausibly alleged a clainr fmnstructive fraud anondisclosure (Count

ital

W

[

\ber

And

One) that the Court cannot determine totibee-barred at this stage of the proceedings

because application of the discoyeule demands a factual aysik. Plaintiffs fail to state
an independent claim for fraudulent represeoa and omissionsnd the Court will thus
dismiss Count Two. The parties’ choice of leemders Plaintiffs’ breach of contract clair

(Count Three) time-barred.
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IT ISTHEREFORE ORDERED granting in part andenying in parDefendant’s
Motion to Dismiss Plaintiffs’ Amended Corgint (Doc. 26). Count Two for Fraudulent
Representations am@missions is dismisseBefendant’s Motion is deed as to Count One
for Nondisclosure/Constructive Fraud.

IT IS FURTHER ORDERED granting Defendant's Motion to Dismis$
Counts/Claims: Breach ofddtract (Doc. 52), and Coumtiree is dismissed.

IT IS FURTHER ORDERED granting Plaintiffss Consent Motion to
Amend/Correct Complaint (Doc. 47).

Dated this 1st day of May, 2019. N\

Q. Tuchi
District Jge
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