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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Antonio Brown, No. CV-18-01267-PHX-DWL
Plaintiff, ORDER
V.

City of Glendale, et al.,

Defendants.

Plaintiff Antonio Brown (“Brown”) has aerted claims for malicious prosecution
(both under 42 U.S.C. 8§ 1988dcunder state law) followinlis acquittal in a state-court
prosecution for sexual assauirown contends the chargesse because a member of the
Glendale Police Department filed false policeas, lied in a search warrant affidavit and
while testifying before a state grand jurydasoncealed exculpatogvidence. The first

trial against Brown, in 201%gsulted in an acquittal on soroeunts, a dismissal of somg

counts, and a mistri@mn some counts, and the 2017 retrial resulted in an acquittal on all

remaining counts.

Now pending before the Court ateo matters: (1) Defedants’ motion for
judgment on the pleadings (Doc. 23), whantgues that Brown’s malicious prosecutign
claims are time-barred in part (becausetlwukl have pursued refiafter the 2015 partial
verdict, instead of waiting until after the 2017riad) and overbroad in part (because|a
police officer cannot be sued @8 1983 action for lying befe the grand jury); and (2)

the parties’ stipulated motion to permit disclesaf grand jury transipt (Doc. 28). These
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matters are fully briefed andeither party has requestecalbargument. As explaineo

below, the motion for judgment dhe pleadings will be granted part and denied in part

and the stipulated motion to permit disclosuréhefgrand jury transcript will be granted
FACTUAL AND PROCEDURAL BACKGROUND

A. The FactualAllegations In The Complaint

The complaint was filed on Ap4, 2018. (Doc. 1.) Téafollowing factual summary
assumes the truth of all aljations contained thereirChavez v. United State883 F.3d
1102, 1108 (9th Cir. 2012) (citation omitt€d)hen deciding a motion for judgment on th

113

pleadings under Rule 12(c), “a court mutermine whether the facts alleged in tt

complaint, taken as true, entitle the plaintiff to a legal remedy’™).

The complaint alleges that, on April 3014, Brown invited a woman to hi$

apartment and “engaged in consensual sexual contact” withltefl. 14). The next day,
the woman falsely accused Bmowf sexual assaultid  16.)

Detective Lawrence Gonzalez of thee@dale Police Department (“Detectiv
Gonzalez”) served as thead investigator. I14. 7 7, 18.) As part of his investigation
Detective Gonzalez interviewehe alleged victim. Id. { 18.) During this interview, the
alleged victim made equivocal statemeatsout whether any wrongful conduct hg
occurred. Id. [“She also said, ‘She is not surdé& thought she wasayting or being kinky
or anything of that nature.™].)

On the evening on April 4, 2014, Detective Gonzalez “set up and monitor

[telephonic] confrontation call” betwadhe alleged victim and Brownld( 1 20.) During

this call, Brown “made multiplexculpatory statements, addnied any coercive or nont

consensual acts.”ld.) Nevertheless, Detective Gonzalizd a false police report stating
Brown had made inculpatoryaséments during the callld( 11 21, 22.)
Detective Gonzalez also obtained a seavalrant for Brown’s cell phone during

the investigation. I€. 1 22.) In his probable cause affitta Detective Gonzalez “falsely

claimed that on the confrontati call, [Brown] admitd to having sexual intercourse . /.

without consent,” even thougha]bsolutely no such statements are contained in
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confrontation call.” id.)

Detective Gonzalez later testdl before the grand jury.ld; § 23.) During this
session, Detective Gonzalez “falsely testifie. . that during the confrontation cal
[Brown] admitted to having sexualtercourse . . . without consent.ld() Detective
Gonzalez also “withheld excudpory evidence, including that [the alleged victim] was 1
sure if [Brown] thought shiwas ‘playing or jokingbr being ‘kinky.” (Id.)

Due to Detective Gonzalezimisconduct, the grand jucharged Brown with nine
counts of felony sexual abuseld.(f 24.) “In two trials, culminating on May 9, 20171
[Brown] was acquitted of all charges.td({ 28.)

In October 2017, Brown served a notxfeclaim on all of the defendantsld({ 2.)
The notice-of-claim documerd included as an exhttio the complaint. I¢l. at 13-21.)

B. The Parties And Claimgentified In The Complaint

The complaint identifies three defendant$) Detective Gonzalez (as well &
Detective Gonzalez's wife, who is named ofdy purposes of preserving claims again
the marital community), (2) Rick St. John, wisonamed in his official capacity as th
Glendale Police Department’s chief of poliead (3) the City of Glendale. (Doc. 1 11 4
10.) These individuals and entities will b&lectively referred to as “Defendants.”

The complaint asserts five causes of actiach cause of aot is asserted agains
all three Defendants. Count 1 is a clammder 42 U.S.C. § 1983 for “Malicious an
Selective Prosecution, Abuse of Process, Failure to Trald.”{{ 29-41.) Count 2 is g
claim for “Conspiracy to Commit Vioteons of 42 U.S.C. § 1983."Id. {1 42-46.) Count
3 is a state-law claim for “Malicious Prosecutionld. ([ 47-50.) Count 4 is a state-la
claim for “Abuse of Process.” Id. {{ 51-53.) Count 5 is state-law claim for
“Negligence/Gros$legligence.” [d. 11 54-59.)

C. Brown’s Concessions And OmissidnsResponse T®efendants’ Motion

On October 26, 2018, Defendants filednation for judgment on the pleadings.

(Doc. 23.) In Section Il of the motion, Defemtimassert a variety of statute-of-limitation

arguments. (Doc. 23 at 4-10.) In a nutshaky contend that Counts 2, 4, and 5 shol
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be dismissed in their entirety and that Csuh and 3 should be dismissed except to the

extent those counts are asserting claimmgrfalicious prosecution arising from the 2017

acquittal. [d.) In Section Il of the motion, Defendts contend that Counts 1 and 2 (the

two § 1983 claims) should be dismisseditie extent they arpremised on Detective
Gonzalez’'s grand jury testimony, because the Supreme CoRehherg v. Paulk566
U.S. 356 (2012), held that “a grand jurytmess has absolute inumity from any 8§ 1983

claim based on the witness’ testimony.Id.( citation omitted.) In Section IV of the
motion, Defendants argue Count 2 is legally invalidl. gt 11-13.) And in Section V of
the motion, Defendants arguei€hSt. John shoulbde dismissed as anyabecause he was

only sued in his official capacity, meaningtblaims against him are duplicative of the

claims against the City of Glendal@d. at 13-14.)

On November 21, 2018, Brown filed a respeto the motion. (Doc. 30.) The onl
two arguments that Brown chose to dispwere (1) whether Counts 1 and 3 are tim
barred in part, and (2) whether Count 1 maytanised on allegations of false grand ju

testimony by Detective Gonzalein contrast, Brown conceddidlat Counts 2, 4, and 5 o

his complaint may be dismissedd.(at 1.) Brown furtheranceded that Count 1—which

iIs denominated in the corgint as a 8§ 1983 claim fotMalicious and Selective

Prosecution, Abuse of Proce$silure to Train"—should beonstrued only as a 8§ 198!

claim for malicious prosecution.ld( at 1.) Finally, Brown didn’t address the argument

that Chief St. John is an properly-named defendant.
Based on these concess and omissions, the Cowrill grant the motion for

judgment on the pleadings @sCounts 2, 4, and 5, disss Chief St. John as a pattgnd

limit Brown’s theory inCount 1 to a malicious-prosecutithreory. The remaining disputed

issues are addressed ie fhiscussion section below.

1 Wilkinson v. Wells Fargo Bank, N,&2012 WL 869285*3 (D. Ariz. 2012) (under

LRCiv 7.2(i), a failure to address argumeptgsented in a motion to dismiss “is gn

independent basis to dismiss”).
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D. The Facts Subject To Judicial Notice

As noted, the complaint alleges tHatown was acquitted of all nine count
following “two trials” that “culminat[el]” in May 2017. (Doc. 1 1 28.)

In their motion, Defendantsrovide more detail concerning the timing of the tw
trials. They contend the firial, which cacluded in August 2015esulted in an acquittal
on two counts, a directed verdict on threerds, and a mistrial on the remaining fol
counts, and the second triahich concluded in M\a2017, resulted in an acquittal on thog

four counts. (Doc. 23 at 3-4.) Defendanibstantiate these claims by including, as

exhibit to their motion, the state-court docket shee¢lDoc. 23-1) and contend the Cour

may take judicial notice of the docket sheghout converting theimotion into a motion

for summary judgment. (Doc 23 at 3 n.3Brown does not address, or dispute, thi

contention in his response to the motion.

The law is clear that the Court may talkdicial notice of the docket shedil.S. ex
rel. Robinson Rancheria Cigms Council vBorneo, Inc. 971 F.2d 244, 248 (9th Cir
1992) (citation omitted) (taking judicial notice sthte-court filings @d noting that courts
“may take judicial notice of proceedings other courts, both within and without th
federal judicial system, if those proceedingséha direct relation tonatters at issue’™).
Accordingly, and givemrown’s non-opposition to the reggetethe Court will take judicial
notice of the docket sheet and the detalscerning the timing of Brown’s two trials.

DI SCUSSION

A. Motion For Judgment On The Pleadings

1. Statute of Limitations

The first disputed issue concerns whetBeown’s malicious prosecution claims

(Counts 1 and 3) are time-barred in part.

In Defendants’ view, it is significant théitve of the nine sexual assault chargg
against Brown were rejected in 2015, followinig first trial, yet Bown didn't file his
notice of claim until October 2017 and didn’t file this lawsuit until April 2018. (Doc.

at 9-10.) Defendants argue that, to ass&tl883 claim premisedn those five counts,
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Brown was required to filsuit within two yearsife.,by 2017). [d.) Similarly, Defendants
argue that, to assert a state-law tortrolggremised on those five counts, Brown w
required to file a notice of claim within @&lays and file suit within one yeaidd.j Thus,
Defendants seek a ruling that “to the extenyt ef Plaintiff's malicous prosecution claims
are premised on the crimindlemations that Plaintiff previ@d on during his first trial,

they are untimely and barred.td()

In his response, Brown arguést Defendants’ position fsnsupported by any case

authority,” that Defendantgosition would also result ifpiecemeal litigation and the
possibility of inconsistentand conflicting outcomes,” and that “because the ove
prosecution did not concludetilrall charges were resolved bye 2017 trial, these claims
did not accrue until that time.” (Doc. 30 at 1-2.)

In their reply, Defendants identify various authorities suggesting that, in gene

claim for malicious prosecution accrues onauhderlying criminal proceeding has besg

terminated in the defendantfavor, while acknowledging #t these authorities do “not

involve similar facts as this casee(, a mistrial of certaincriminal claims and an
adjudication of others).” (Doc32 at 3-5.) Defendants also argue that, even if th
approach would result in piecedl litigation, “Arizona Courts. . have not been concerne
by such issues when holding that the stad@itenitations on [othetypes of] claims begin
to run at differing points in a criminal prosecutionld.)

The Court will reject Defendasitstatute-of-limitations thory. “One element that
must be alleged and proved in a maliciousspcution action is termination of the prig
criminalproceedingn favor of the accusedHeck v. Humphreyo12 U.S. 477, 484 (1994
(emphasis added). When analyzing thismednt, courts musiexamin[e] whether the
proceeding as a whole indicates the innoceridbe accused with spect to the conduct
underlying all of the charges.Kossler v. Crisanti564 F.3d 181, ¥ (3d Cir. 2009).
“[T]he favorable termination of some but ralt individual charges does not necessar
establish the favorable termination oé ttriminal proceeding as a wholdd. at 188. See
also Baranchik v. @y of Redondo Beacl?2011 WL 12317545, *3 (C.D. Cal. 2011
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(“[A]cquittal on some charges will not satistiie favorable termination element if th
plaintiff is also convicted on other chargesietharise from the same course of condu
This is because a conviction same charges demonstrateatta plaintiff's conduct was
not wholly innocent, a result w¢h cannot be deemed favoralkelen if he is acquitted of
other charges based on the same conduct.”).

Here, the results of the initirial in 2015 didn’t estdish that Brown had prevailed
“as a whole” in the “proceedingdgainst him—he was still facing four felony counts
sexual assault. It wasn’t until he was acquitiethe remaining foucounts, in 2017, that
his cause of action for malicious prosecutiooraed. Indeed, if Brown had tried to file
suit earlier—as Defendants contend he was reduo do—his suit likely would have bee
rejected as prematuré&kweani v. Maricop&ounty Sheriff's Office2010 WL 2079773,
*6 (D. Ariz. 2010) (*A claim for malicious mrsecution does not accrue until the pri
proceedings have terminated in the accused@rfa. . . If a mali@us prosecution claim
is filed prior to a favorable termination ofetlproceedings, it is premature and subject
dismissal.”).

2. Grand Jury Testimony

The second disputed issue concerngtivbr Brown’s 8 1983 claim for malicious

prosecution (Count 1) may lpeemised on Detective Gonzalealfegedly false grand jury
testimony?

In their motion, Defadants argue th&ehberg‘unequivocally precluded § 1983
claims based on a withesses’ testimony duarggand jury proceeding.” (Doc. 23 at 1(

11.) Thus, Defendants conteticht Detective Gonzalez “emtitled to absolute immunity

2 In their motion, Defendants argued tbaly Count 1 was subject to limitation undg
Re_hber% (Doc. 23 at 9-10, emphasis addéBased on the clear holding Rehberg
Officer Gonzalez is entitled to absolute immuratyany 8§ 1983 clairhased on his grand
%er testimony . . . ."].) Irtheir reply, Defendants arguedr fthe first time that both of

rown’s malicious prosecution claims (Countarid 3) were implicated. (Doc. 32 at 7
emphasis added [“Plaintiff provide® cogent reason why any of liederal/state law
claimspremised on grand jury testimony . . . skooot be dlsm_ls_sed.”].? Accordln%ly,
the Court will construe Defendes dismissal arguments as p@ning only toCount 1.
Zamani v. Carne#491 F.3d 990, 997 (9th Cir. 2007) (‘& listrict court need not conside
arguments raised for the fitgtne in a reply brief.”).
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on any 8 1983 claim based on his grangy jtestimony” and that “Plaintiff cannot
circumvent the absolute immunity affordedt®ative Gonzalez . . . by using evidence

Detective Gonzalez's testimony to support any 8 1983 claima@ncerning the initiation

or maintenance of Plaintiff's prosecution.ld.{

In his response, Brown seetnsacknowledge that Detective Gonzalez is entitled
immunity underRehbergout argues the City of Glendale isn’t covered: “While witnes
may, in fact, enjoy absolutenmunity, the agencies favhich they are employed, anc
which organize and orchestrate such grang gestimony, do not.” (Doc. 30 at 2.)

In their reply, Defendants argue that Btdwn has “concede[d] that he cannot brir]
a malicious prosecution claim a@gst [Detective] Gonzalez for his grand jury testimon
and (2) the City of Glendale can’t beldhdiable for Detective Gonzalez’s testimon
because municipalities aren’t subjectéspondeat superidrability in § 1983 actions and
the complaint doesn’t assert any facts suggesim@ity of Glendale was directly involveq
in the presentation of the grandyjuestimony. (Doc. 32 at 6-7.)

The Court concludes that, althoughf@®welants have correctly noted ttiehberg
may place significant limitationen the scope of Brown’'s 8983 claim, it would be
premature to grant relief at tHisne. Notably, Defendants dib seek the outright rejection
of Count 1 based dRehberg Instead, they essentially seeekleclaration that Brown can’|
rely on a particular piece of evidence (Bettve Gonzalez’'s grand jury testimony) fc
purposes of this claim. It is unclear whethanotion for judgnent on the pleadings is al
appropriate vehicle for seeking such reli&ee generallypoes | through 11l v. Dist. of
Columbig 238 F. Supp. 2d 212, 221 n.9 (D.D.C. 20@2&ations omitted}“[A]t least one
court has held that ‘[p]artial judgment on hleadings is not possible in federal pleadir
unless it disposes entirely of one or more counts of the carhpl@he . . . court reached

this conclusion after considag the similarity between Rul(c) and Rule 56 and noting

that many courts reject tlgranting of partial summary gigment on one claim. Othef

courts have rejected [this] conclusion, however.”).

Deferring resolution of this issue is alappropriate because Brown didn’t addre
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it in any depth in his respea to Defendants’ motionRehbergwas decided only a few
years ago, and the Court's independent axede suggests that the question of ho
precisely, to applirehbergn a § 1983 action premised oralicious prosecution is a tricky
one that remains somewhat unsetflett. is therefore preferdd to defer any ruling on
Rehber¢s applicability until a latesstage in the proceedings e the factual record is
more concrete and the Court hasieeefit of full adversarial briefing).

B. Motion To Disclose Grand Jury Transcript

On November 16, 2018, the parties filets@apulated motion to permit disclosure

of grand jury transcript.” (Doc. 28.) Timeotion states that Brown already has a copy
the grand jury transcript from his underlyisigite-court case, and wishes to provide a cq
to Defendants for discovery purposes in this case, but also wishes, “as a precaulti
obtain judicial authorization because A.R.S. § 13-281Rewmat “unlawful for such a

disclosure to occur ithe absence of a court order.” (Doc. 28 at 1-2.)

The Court will grant this iguest. The parties shouldtaphowever, that the issué

of whether it is permissible to obtain orsdiose a grand jury transcript for discove
purposes in a 8 1983 case is far more complidhteathe parties’ motion (which is a half

page long and contains no legahtions) might suggest. Requestshis sort are carefully

3 See, e.g., Willes v Linn Coun6b0 Fed. App’x 444, 444 n.1 (9th Cir. 2016) ("W,
need not decide whether the holding Rehberg impacts Qur__holt_:lln% inHarris v.
Roderick 126 F.3d 1189 (9th Cin997) [concerning 1983 liability inthe grand iu%/
context]”); Peck v. Hinchey655 Fed. Appt 534, 536 (9th Cir2016) (reinstating § 1983
claims against police officer, where distredurt dismissed at the pleading stage bas
upon a determination that the claims wereéstricably tied’ to [the officer’s| grand jury
testimony” and thus barred undRehberg because the claims could be construed
arising from the officer’s “alleged non-testimahiout-of-court fabrication of evidence tt
support criminal charges . . .fwmchglst rotected by absolute immunityPrederick v.
New York City2012 WL 4947806, *3-4 FS.D.I_\I.\QOlZ) (“At first glance, . . .Rehberg
precludes the introduction of any grand jtegtimony as evidence in a § 1983 malicio
prosecution claim. Yet thepparent incongruity betweendua sweeping prohibition and
the traditionally narrow compasg absolute immunity doctreasuggests the need for
closer look. . .. Upogareful review of the opion, this Court holds th&ehbergdoes
not create a categorical bar to the usegnd jury testimony as evidence again
defendants in malicious prosecutiguits brought pursuant to § 1983.”).

4 For examBIe, if Defendants everltyanove for summary judgment, and Brow
seeks to proffer Detective Gonzalez’s grand u?/ testimony as evidence in opposition
motion, this would provide an appropriate ifor the parties to brief, and the Court {
resolve,Rehberds applicability.
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scrutinized and frguently denied. See, e.g., Alvarado v. City of New Y,02k09 WL
510813, *2 (E.D.N.Y. Q09) (“Authorizing a fishing expettbn based solely on conclusory
allegations of misconduct before the grand yuould result in every plaintiff who claimeg
malicious prosecution being given access to thutas of the grand jury that voted on th
underlying indictment. Suchrasult would defeat the purpobehind the particularized
need test, and cannot be correct.”).rdtaver, it is difficult to reconcile thiRehbergrelated
arguments contained in Defendantsdtion for judgment on the pleadings(, the grand
jury testimony is basically irrelevant besauno liability can flow from it) with the
representations contained in the joint motion for disclosuee, (he transcript is
“indispensable” and “Defendants need the gramgltianscript to present their defense
Plaintiff's claims,”seeDoc. 28 at 2).

Nevertheless, the Court concludes thairsity the transcript is appropriate undg
the narrow circumstances of this easo it will grant the requeskee, e.gVazquez v. City
of New York 2013 WL 2449181, *2 (S.D.N.Y. 2013yranting disclosure request b
plaintiff, who was asserting 8 1983 claifor malicious prosecutn, because “while
Plaintiff is apparently alreadyn possession of the grand jumyinutes . . . it is not clear
whether she could lawfully use those minutes in these proceedings absent an or

unsealing” and “the cat is already out of the bag in the sense that the grand jury tran

are already in Plaintiff's possession”). Howeubg transcript must be kept confidential

may be used only for purposafsthis case, and may not bleared with aybody apart from
the parties and their counsélhillips v. City of New YorkR011 WL 60017221 (S.D.N.Y.

2011) (granting unsealing ondm 8§ 1983 action allegingalicious prosecution becaus
“the grand jury minutes have already been disclosed to the parties because the
previously provided to the platff in the course of the oninal proceedings,” but noting

that “[tjhe minutes shall be subject to coefndiality . . . and theiuse is therefore limited

to proceedings in this cas@&hey shall not otherwise be digsed to anyone other than the

parties and their counsel, ana awot to be used for any pugmother than the prosecutio

of the plaintiff's claims in this action.”).
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Accordingly,I T ISORDERED that:

1. Defendants’ motion for judgment on the pleadings (Doc. ZBRBNTED

IN PART AND DENIED IN PART. Counts 2, 4, and 5 d&ie complaint are dismisse(
with prejudice, Chief St. John is dismissedagzarty in Counts 1 and 3, and Count 1 w

be construed as a § 1983 cldon malicious prosecution.

2. The parties’ stipulated motion tenmit disclosure of grand jury transcrip
(Doc. 28) isGRANTED. However, the transcript must kept confidential, may be use(

only for purposes of this casand may not be shared wihybody apart from the parties

and their counsel.
Dated this 9th day of January, 2019.
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