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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Akwasi Damoah Asumadu, No. CV-18-01418-PHX-DLR
Petitioner, ORDER
V.

Hannah Boahemaa Baffoe,

Regondert.

PetitionerAkwasi DamoahAsumadu has filed a Verdd Petition for Return of
Children under the Hague Comimn. (Doc. 1.) Regmdent Hannah Boahemaa Baffg
opposes the petition. The Court held a bench trial on July 31, 2018. For the follg
reasons, Asumadu’s petitiesmgranted in partrad denied in part.
|. Background

Asumadu and Baffoe were Imoborn in Ghana. Asurda immigrated to Canadg
in 1995 and presently is a Calnen citizen. Baffoe immigratl to the Uniéd States in
2004 and is a United Statestizen. In 2005, the couple began a long-distarn
relationship. Although the couple lived apart for the migjoof their relationship,
Baffoe periodically traveled to Canada tsiviAsumadu and visa-versa. In Septemk
2016, Baffoe relocated to Canada, where she lived withm@aslu until returning to the
United States in January 2018.

Asumadu and Baffoe have two childregéther. Their son, K.A.A., was born o
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February 6, 2008, arttieir daughter, A.K.A., was born onlyi20, 2011. Both children
were born in the United States.

K.A.A. lived in the United States witBaffoe until January 2010, when he move
to Canada to live with Asumad Although the parties gsite the intended permaneng
of K.A.A'’s trip to Canada, it is undisputatiat K.A.A. has lived there since Janua
2010. Baffoe contends that between 2040 2015 she made threasuccessful trips to
Canada to retrieve K.A.A. and return himtkee United States. Baffoe testified that h

efforts were thwarted by her fears of wot and physical retribution by Asumadu.

Baffoe, however, failed to take any legal antio have K.A.A. returned, testifying that

doing so would be contrary to Ghanan customd cultural norms. According to Baffog
consistent with these culturaorms, she sought assistenfrom Asumadu’s parents an
the elders of their village in Ghana. Sheswastructed to be patient. Years of th
approach proved unsuccessful.

A.K.A., on the other hand, always livedtire United States witBaffoe. In 2016,

Baffoe was in contact with Asumadu’stHar, who advised her that Asumadu had

changed and promised thatsiie joined Asumadu in Canada would not mistreat her
In September 2016, Baffoe and A.K.A. made thp to Canada.According to Baffoe,
her plan was to give Asumadu a chance twverthat he would not be abusive. If h
behaved, Baffoe intended to stay; if not, shended to return tthe United States with
both children. Baffoe claimghat, upon her arrival in Canada, she immediaty
discovered that K.A.A. had suffd an untreated serious heaglry. In support, she

offered a picture K.A.A.’s heashowing a small scarred area.

Baffoe, Asumadu, and their two childreresided together in Canada from

September 2016 until Januaryl®) During that period, Baféotestified that there werg
three serious incidents of domestic dibance arising out of seemingly ming
disagreements.

Baffoe claims, and Asumadu denies, thathe first incidentfAsumadu hit her in

the face because he thoughe dtad diluted his cranberjyice with water. Asumadu
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testified that he was not psically abusive and that was Baffoe who was verbally
abusive when he questioned ladrout diluting his juice. A result of that incident,
Asumadu went to his parent’s home tesg the night, taking K.A.A. with him.

The second incident arose out of a disputer Baffoe cookinfjsh. According to
Baffoe, she called the police after being beaed sustaining a back injury. The polide
visited and interviewed Asumagdbut issued no citation, e no arrest, and prepared no
report. Sometime after thecond incident, Baffoe sought medical care for her back [but
did not tell the provider it she had been beaten.

The third incident, accordinto Baffoe, involved Asuadu beating her with a belf
and threatening her with a knife for sittimg his chair. Fearing further abuse from
Asumadu, and lacking financial resources #vée she continued tive with Asumadu.
Asumadu denies the afjed third incident.

In January 2018, while Asumadu wasnairk, Baffoe left Canada for the United
States with both childrenShe did not tell Asumadu sheas leaving or where she was

going. After Asumadu lwated Baffoe in Arizona, he fileal petition for return of his two

|®X

minor children, K.A.A. and AK.A., to Cada pursuant to the International Chil
Abduction Remedies Act (“ICARA”), 22 U.S.& 9001 et seq., which implements the
provisions of the Hague ddvention on the Civil Aspestof International Child
Abduction, 19 I.L.M. 15011980) (“Hague Conventiorgr “Convention”).
[I. Discussion

The primary purpose of the Hague Convamtis to deter parents from moving
children across internation&lorders to gain an advantage in custody disputB=e
Cuellar v. Joyce, 596 F.3d 505, 508 (9th Cir. 2010“A court that receives a petition
under the Hague Convention may not resothie question of who, as between the
parents, is best suited toMeacustody of the child.”ld. Instead, the court’s role is
limited to determining whethéhe petitioner has met the initial burden of showing, by a
preponderance of the evidence, that removaét@ntion of the child was wrongful unde
the Convention. 22.S.C. § 9003(e)(1)(AXsonzalez v. Pena, 194 F. Supp. 3d 897, 901
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(D. Ariz. 2016). Only aftesuch a showing does the burd&mft to the respondent tg

demonstrate the applicability of any afftive defenses. 8§ 9003(e)(2). If no su¢

defenses are applicable, the court must orefiern of the minor dhd to the country of
habitual residence.
A. Wrongful Removal

The removal or retention of a chiklconsidered “wrongful” where:

(@) it is in breach of ri%hts afustody attributed to a person,
an institution or any other bodgither jointly or alone, under
the law of the State in whichélthild was habitually resident
immediately before the removal or retention; and

(b) at the time of removal or retention those rights were
actually exercised, either jointyr alone, or would have been
so exercised but for the removal or retention.

Convention, art. 3, 19 I.L.Mat 1501. The onlyssue in dispute is which State the

children habitually resided immediately pri@mr removal. (Doc. 39 |1 4-10.) Thus,
K.A.A. and A.K.A. habitually reside in thUnited States, thenghConvention does not
compel their return to Canada because they were neither “removed” from the st
habitual residence nor “reted” in another state-older v. Holder, 392 F.3d 1009, 1014
(9th Cir. 2004). Accordinglythe Court must first determine the habitual residence
each child.
Although the Convernin does not define “habitualsidence,” courts look to the
last shared and settled intent of the parémtdetermine which count is the “locus of
the [child’s] family andsocial development.’"Mozes v. Mozes, 239 F.3d 067, 1084 (9th
Cir. 2001). InMozes, the Ninth Circuit set out a two-gainquiry. First, in order to
acquire a new habitual residence, there must be a “settled intémtadoandon the ong
left behind.” Id. at 1075. Unsurprisingly, however,istcommon for parents to disagre
about their settled intent. rflthese cases, the represeontaiof the parties cannot b
accepted at face value, and courts must daterfrom all availablevidence whether the
parent petitioning for return of a child hasealdy agreed to the chiédtaking up habitual

residence where it is.”ld. at 1076. Secondhere must be (A) an actual change
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geography, combinedith (B) the passage of an appmdde period of time sufficient for
acclimatization. Id. The habitual residence inquing highly fact-specific and is
dependent on the particular circuarstes of each individual casélolder, 392 F.3d at
1015.

Asumadu has not proven by a preponderaficke evidence that the parties had
shared intent for A.K.A. to hmtually reside in Canada. After A.K.A. was born in Ju
2011, Baffoe and A.K.A. lived together the United States untNovember 2015, when
they visited Petitioner for ten to eleven weekBaffoe and A.K.Amade the 2015 visit
and returned without abandagi their residence in the led States. The two mads
another lengthy trip to Canada in SeptemP@16 on a trial basis. The Court credi
Baffoe’s testimony that it was not her intent to make Canada her and A.K.A.’s perm

home unless and until she was convinced Asaimadu no longer wad be abusive.

Shortly after living with Asuradu during this trip, Baffoeoncluded that he had not

changed and began planningr return to the United Stas. Althoughshe lived in

Canada for more than a yetirere was never a shared intet A.K.A. to live anywhere

other than with Baffoe. As sh, A.K.A.’s habitual residemcremained the United States

Because Asumadu has not proviey a preponderance of the evidence that A.K.A.

habitual residence was Cal@a his petition must be ded as to tis child. See
Papakosmas v. Papakosmas, 483 F.3d 617,41 (9th Cir. 2007).

Asumadu has proven, however, that theigarthiad a shared intent for K.A.A. ¢
habitually reside in Canada. For exampieJanuary 2010, Asumadu travelled to tt
United States and moved K.A.A. to Canad@A.A. lived in Canada with Asumadu for
eight years until he was remal/dy Baffoe in 2018. Altbugh Baffoe contends tha
Asumadu moved K.A.A. to Canada withoutr le@nsent, the evidee does not support
her contention. For instance, Baffoe signedaathorization for Asmadu to receive the
Canadian tax benefit because K.A.A. liveth him in Canada. Baffoe also visite(
Canada multiple times after KA. moved there, but until@®.8 always returned to thg

United States without himNor did she inform law enfoetnent or file a petition under
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the Hague Convention sael return of K.A.A. to the United Statesvioreno v. Zank,
895 F.3d 917, 924-925 (6th Cir. 2018) (“[Jonvention procedurese not fully pursued
when a child is first abducted makes little sense to categally permit later self-help
abduction in the other direction, after tbkild has been acclimiaed in the second
country.”). Instead, Baffoe first raised her gie lack of consent in the context of th
proceeding, eight years afterA&A. moved toCanada. The Court thedpre finds that the
parties agreed in 2010r K.A.A. to live in Canada wih Asumadu and that his habitug
residence is Canada.
B. Exceptions
Even when a petitioner establishegprama facia case of wrongful removal, ag
Asumadu has done with K.A.A., the Court yndecline to order the child’s return i
certain “narrow” exceptions arsatisfied. Convention, art3, 19 I.L.M. at 1502-03.

Here, Baffoe argues two such exceptions apply.

I. Grave Risk
First, Baffoe raises the grave risk exception, which provides that the Court “i
bound to order the return ofetfchild if . . . there is a gravrisk that his or her return

would expose the child to physical or psychological harm or otherwise place the ch
an intolerable situation.’ld. at 13(b), 19 I.L.M. at 1502The party raising this exceptior
must prove by clear and convincing evidenbat returning the dld to his habitual
residence would expose him to physical or psychological harm or otherwise place |
an intolerable situationGonzalez, 194 F. Supp. 3d at 901.

In evaluating whether returning K.A.A. @anada would present a “grave risk” ¢
physical or psychologicdlarm to the child, the Court mot tasked with deciding whethe
Asumadu is a suitable father, a good spous@&ven whether K.A. would fare better
with Baffoe. Under this exp#ion, the word “grave,” meanikely to produce great harn
or danger.Aguilera v. De Lara, No. 14-CV-1209-PHX-DGC2014 WL 3427548, at *3
(D. Ariz. July 15, 2014). Tdé State Department distinguishes “grave” from “seriou

! During the bench trial, Baffoe withdrew Henature child’s objection” defense.
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Hague International Child Abdtion Convention, 51 Fed. Reg. 10,510 (Mar. 26, 1986)
(“The person opposing thahild’s return must showhat the risk to té child is grave, not
merely serious.”). The gravesk exception “is not licenserf@ court in tle abducted-to
country to speculate on whereethhild would be happiestGoudin v. Remis, 415 F.3d

1028, 1035 (9th Cir. 2005%¢e also Cuellar, 596 F.3d at 509.

Baffoe claims that Asumadu’s threatsdaacts of violence toward her committed
in the presence of thehildren demonstrate that the chddrwould be exposed to a grave
risk of physical or psychological harm. dugh there was no corrotative evidence of
domestic violence (i.e., photographs of ingsti police reports, or medical records), the

parties’ testimony and the instegation by Dr. Phillip Stahl—#h parties’ jointly retained

forensic psychology evaluator—indicateattAsumadu and Baffoe poorly manage their
differences and conflicts. For example, Dral$topined that, “ratheihan a historically
lengthy pattern of Coercive Control with threaff harm, it appears most likely that this

couple had a very poability to manage their differencasd conflicts, tat [Baffoe] was

angry and often withdrew, and that [Asumadu] was angry and would alternate befwee

withdrawing and acting aggressively towardftde]. When overwHmed by [Baffoe’s]
accusations and hatred of living in Canaffesumadu] was at greatest risk of acting
aggressively towards her.” (Ex. 49 at 32.)

Despite the lack of corrobative evidence, th€ourt, much likeDr. Stahl, finds
the description of events prodd by Baffoe is consistent witter having been the victim
of some form of domestic violence. It @fficult to determine tk full nature of the
violence, but the Court finds Asumadu likediruck Baffoe on more than one occasion.
The Court, however, does not find the alkyathat Asumadu pua knife to Baffoe’'s

throat credible.

Nevertheless, physical abuse or threats towards a spouse are not the same

physical abuse or thas towards a child See Nunez Escudero v. Tice-Menley, 58 F.3d
374, 375-78 (8th Cir. 1995 ;abacchi v. Harrison, No. 99-C-4130, 2000VL 190576, at
*12-16 (N.D. lll. Feb. 102000) (“Although [Petitioner’s lausive] behaviotoward his
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wife is unacceptable, to qualify as a grave risk of harm under the convention, th
must be to the child.”). Given the narrowness of this exception, the Court ca
conclude that Asumadu’s acts of vioten against Baffoe satisfy the grave rig
requirement under the Convention.

Baffoe also claims that K.A.A. alledly suffered a significant head injury
Asumadu was neglectful for not having idted medically, and Asadu attempted to
hide the head injury from Baffoe when saeived in Canada in September 2016.
support of those allegations, Badf offered a picture of the tlaof K.A.A.’s head. (Ex.
44.) The exhibit however, shows what lodksbe a small, benign scar on the sc3
inside the hair. There is no evidence tHaf.A. suffered a sigricant head injury.
Further, Dr. Stahl’s report indicates that KAAreported only that both parents are har
with him when angry and thasumadu had spanked him.

In sum, Baffoe has not proven by cleadaconvincing evidencéhat there is a
grave risk that the return of K.A.A. wouekpose him to physical or psychological har
or otherwise place him in antolerable situation.

li. Consent or Acquiescence

Next, Baffoe argues that the consentacquiescence exception applies. Und
this exception, the Court madecline to return a clal wrongfully removed from his
habitual residence if a parent was not dbtusxercising custody rights over the child &
the time of removal or if @ petitioner had consented te ttemoval of the child Baxter
v. Baxter, 423 F.3d 363, 368 (3d ICi2005). Baffoe must proweonsent or acquiescenc
to the removal by a prepderance of the evidenced. Although the Cart's analysis
focuses on the petitioner's subjective intenttta time of the removal or retention
“conduct after removal [or retention] can begeful in determining whether consent w3
present at the time of meval [or retention].” Gonzalez-Caballero v. Mena, 251 F.3d
789, 794 (9th Cir. 2001).

Baffoe asserts that Asumadu consented to her returning ténitexd States with

the children in December 201@ne month prior to her aving with the children to
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Arizona. The Court, however, finds that terties’ actions surrounding the removal are

not consistent with a consem$uemoval of the children. For instance, Baffoe took t

children while Asumadu was away work; she did not tell hi that she wa leaving or

where she and the children wageing; after leaving she fitesed to answer or accept

Asumadu’s phone calls; and she attemptegrévent Asumadu from locating her and th
children. Likewise, Asumads’behavior following the reaval is inconsistent with a
consensual removal. For example, uponrretig from work and finding that Baffoe, thg
children, and their belongings were godesumadu tried reachingaffoe on her cell
phone. Efforts to reacBaffoe proving futile, Asumadu #ad the Canadian police for
assistance. Based on tl@gsidence, Baffoe has not showy a preponderance of thg
evidence that Asumadu consahte K.A.A.’s renoval to the United States from Canad;

Baffoe also offers evidence that Aswinasigned and notarized a form permittin
K.A.A. to obtain a United Statgsassport prior to his retutio the United States. The
Court, however, credits Asumadu’s trial teginy that he did notonsent to permanen
removal of K.A.A. to the United StatesAt most, Asumadu’s authorization reflect
consent for K.A.A. to travel between theutdries, not be permanently removed to tl
United States.

[11. Conclusion.

As a reminder, in reaching its ruling t@eurt is not charged with deciding whic
party is a better parent, which location wouldopeferable, whether i$ in the children’s
best interest to be separated,who should have custodySee Convention, art. 19, 19
I.L.M. at 1503. The Court’s decision is limited to @@mining whethethe children were
wrongfully taken and, if so, whethany exceptions to return apply.

Based on the Court’s finding that A.K.A.’s habitual residence is the United St
Asumadu has not made the showing reml under the Hague Convention for
mandatory return of A.K.Ato Canada. Based on the \€ts finding that K.A.A.’s
habitual residence is Canada and that Baff@enod established by the requisite levels

proof that any of the narrow exceptiornmpby, Asumadu has made the showing requir
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for a mandatory return of K.A.A. to Canada.

Although the Court’s finding will result in the separatn of the children until the
courts of the respective countries can rescolvgody issues, the decision to separate
children’s habitual redences was one previously mduae the parties themselves—th
children have lived apt for all but fiteen months b&een September 2016 and Janug
2018. Accordingly,

IT IS ORDERED that Asumadu’s Petition for Ren of Children Under the
Hague Convention (Doc. 1) GRANTED as to K.A.A. andENIED as to A.K.A.

IT ISFURTHER ORDERED that within15 days of this order, K.A.A. shall be
returned to Canada, where he is to remaitil custody proceedingm the Canadian
courts have concluded.

The Clerk of the Court is icted to terminate this case.

Dated this 17th day of August, 2018.

oS M

DouglasL. Rayes <
Uhitet Sae S uisutct Joe
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