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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

King Allah, No. CV-18-01457-PHX-DWL

Plaintiff, ORDER
V.
T. Mercy, et al.,

Defendants.

Pending before the Courtea(l) the “Special Appearaa and Motion to Dismiss
Due to Summons Abatement” filed bigfendants T. Mercy and M. Moncad®oc. 21)

and (2) the “Cross-Motion foExtension of Time to Serve Defendants Mercy a

Moncada” filed by plaintiff King Allah (“Alld”) (Doc. 26). As explained below, the

Court will deny the motion to dismiss andagt the cross-motion f@xtension of time.
BACKGROUND

On May 13, 2018, Allah filed his complain(Doc. 1.) The complaint names thre

individuals (Mercy, Moncada, and Will) aefendants and was fdeexactly two years

after the date of the alleged incidgmting rise to Allah’s claims.

On May 15, 2018, the Coudsued a standard order directing the clerk of court

dismiss the complaint if it wasnderved within 90 days, asquired by Rule 4(m) of the

! Although the complaint refers to @efendant named “Mondaca,” subsequs

filings by both parties sl this defendant’s last name as “Moncad&se( e.g, Docs. 15,
21.) For consistency, the Court wilfeeto this defendant as Moncada.
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Federal Rules of Civil Procedure. (Doc. 6.)

On August 13, 2018—the vetgst day of the permissible service period—Allg
filed a motion for more time toomplete service. (Doc. 127he next day, and while thg
motion was pending, Allah served two of tthefendants, Mercy and Moncada. (Doc
15, 16.) Soon afterward, ti@ourt issued an order dengithe motion for more time to
complete service, finding that Allah had “sat on his hands and [done] absolutely nd
to effectuate service,” had improperly soughtdeflect[] all fault for his failure to serve
Defendants,” and had thus falléo demonstrate good cause for the requested exten
(Doc. 13.) Nevertheless, the Court affedd Allah another opptunity to file an
extension motion and encouraged Allah to use that opportunity to provide a |
“lustification [for] why this Cout should . . . not dismiss thisatter for Plaintiff's failure
to serve.” Id.

In response, Allah filed an amended motion. (Doc. 14.) Unfortunately,
amended motion only sought an extensioncasne of the defendants, Will. The firg
paragraph of the motion stated that an extenwasn’t being sought as to the other tw
defendants, Mercy and Moncada, becaussy tpurportedly had den “timely served
yesterday, August 1[4], 2018.1d. The Court granted the motiose¢ Doc. 19), and
defendant Will was theafter timely servedsée Doc. 20).

ANALYSIS

Defendants Mercy and Moncada have noeved to dismiss “due to insufficient
service of process,” arguing that “they weserved on August 1£2018—one day late
and on the day the Court had directed therlCto terminate all non-served Defendant
and that Allah “did not move to extend ttime to serve [them] and this Court did ng
otherwise grant any such exters” (Doc. 21 at 2.) Iis response/cross-motion, Allal
concedes the service effort occurred one daydte but asks the Qd to “exercise]] its
discretion” to “either deem éhcomplaint servedn Defendants on dgust 14, 2018 as
timely served or, alternativelgnter an order setting a drigme within which Plaintiff

may re-serve Defendants Mercy and MoncadéDoc. 26 at 3.) Allah contends the
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defendants didn’t suffer anygudice from the one-day delayservice and that granting
the dismissal motion would rdsun an unfair windfall tothem because any re-filed
complaint could be constded untimely under the statute of limitations.

Although the Court shares the defendants’ frustration with Allah’s conduct—it
borders on reckless to wait until the finalydaf the limitations peod to file the
complaint, then wait un the very end of the service fed to attempt to serve the
complaint—the Ninth Circuit’s law constng Rule 4(m) suggests the Court should
exercise its discretion to overlook a one-dalaylen service when the contrary approach
might create a statute-of-limitations bar to the lawsiann v. American Airlines, 324
F.3d 1088, 1090-91 (9th Cir0@3) (“Rule 4(m) explicitly permits a district court to gramt
an extension of time to sexvthe complaint [after the iséce period has otherwisg
expired]. The district coud’discretion is not diminished when the statute of limitatigns
would bar re-filing of the suit ithe district court decided to dismiss the case instead of
grant an extension. To the contrary, #tlvisory committee notes explicitly contemplate
that a district court might use its discretiongi@nt an extension in that very situation:
‘Relief may be justified, for example, if tlag@plicable statute of limitations would bar the
re-filed action.”
Accordingly,I T 1S ORDERED that the motion to dismiss (Doc. 21)D&NIED

and the cross-motion for extension of time (Doc. 28RANTED to the extent it seeks

) (citations omitted).

confirmation that Defendants Mercy and Moncada were timely served.
Dated this 6th dagf November, 2018.

A

Dominic W. Lanra
Ulnited States District Judge




