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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kim A. Vega, No. CV-18-01552-PHX-DWL
Plaintiff, ORDER
V.

Commissioner ~ of  Social  Security
Administration,

Defendah

At issue is the denial of Plaintiff Kinrdega’s Application for Disability Insuranceg
Benefits by the Social Security Administration (“SSA”) under the Social Security Act (fthe
Act”). Plaintiff filed a Complaint (Doc. 1) witlthis Court seeking judicial review of that
denial, and the Court now addresses PHmtOpening Brief (Doc. 14, “Pl.’s Br.”),
Defendant Social Security Administrati Commissioner’'s Opposition (Doc. 16, “Def.’
Br.”), and Plaintiff's Reply (Doc. 19, “Reply’ The Court has reviewed the briefs and

[92)

Administrative Record (Doc. 13, R.) andwmaeverses the Administrative Law Judge(s
decision (R. at 17-45) as upheld by the Appeals Council (R. at 1-6).
l. BACKGROUND

Plaintiff filed her Application on Mah 31, 2015, for a period of disability
beginning June 3@014. (R. at 200.) Plaintiff's clai was denied initially on June 12,
2015 (R. at 24), and on reconsideration opt&aber 30, 2015 (R. &4). Plaintiff then
testified at a hearing held before an Admirative Law Judge (“ALJ’on June 12, 2017.
(R. at 24.) On November 6, ZD1the ALJ denied Plaintiff &\pplication. (R. at 21-33.)
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On March 26, 2018, the Appe&suncil denied a request for review of the ALJ’s decisid
(R. at 1-4.) The present appeal followed.

The Court has reviewed tineedical evidence and findsunnecessary to provide 4

complete summary here. Therjogent medical evidence wille discussed in addressing

the issues raised by the parties. In shopon considering the medical records a
opinions, the ALJ found that Plaintiff hasetfiollowing severe impairments: (1) lumba3
and cervical degenerative discselse, status post three suigs; (2) osteoarthritis (o
degenerative joint disease), stapost bilateral total kneethroplasty; (3) fioromyalgia;
and (4) obesity. (R. at 26.)

Ultimately, the ALJ determed that Plaintiff “does rtohave an impairment or|
combination of impairments that meets or meldieaquals the severity of one of the liste|
impairments in 20 CFR Part 404.” (R. at)28he ALJ then foundhat Plaintiff has the
residual functional capacity (“RFC”) to “derm light work as defined in 20 CFR
404.1567(b) except she can ocoasily kneel, crawl, and climtamps, stairs, or ladders
never climb ropes or scaffolds; and frequebtyance, stoop, crouch, and reach overhe

bilaterally.” (R. at 28.) Aditionally, the ALJ faind Plaintiff “must avoid concentratec

exposure to extreme cold, huiy, and hazards such as heights and machinery.” (R.

28.) Based on a Vocational Expert's (“VEdhswer to a hypothetical question, the AL

concluded that Plaintiff could perform her past work aso@gdion and parole officer ang
Is not disabled under the Act. (R. at 32-33.)
Il. LEGAL STANDARD

The Court addresses only the issues ragethe claimant in the appeal from the

ALJ’s decision. Lewis v. Apfel236 F.3d 503, 517 n.13 (9@ir. 2001). “The ALJ is
responsible for determining credibility, régag conflicts in medical testimony, anc
resolving ambiguities.”Edlund v. Massanayi253 F.3d 1152, 1156 (9th Cir. 200&%
amended on reh’¢Aug. 9, 2001). The Court shoulghhold the ALJ’s decision “unless i
contains legal error or is not supfed by substantial evidenceOrn v. Astrue 495 F.3d

625, 630 (9th Cir. 2007). “Substantial evidersenore than a memintilla but less than
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a preponderance.’ld. Put another way, “[i]t is suctelevant evidence as a reasonal
mind might accept as adequétesupport a conclusion.ld. (citation omitted). The Court
should uphold the ALJ’s decision “[w]here idgnce is susceptibleo more than one
rational interpretation,” but the Court “mustrsider the entire record as a whole and m
not affirm simply by isolating a specific quantum of supporting evidente.{citations
and internal quotation marks omitted).

“[H]armless error principles apply ithe Social Security Act context.Molina v.
Astrue 674 F.3d 1104, 111@®th Cir. 2012). “[A]ln ALJ’'serror is harmless where it is
inconsequential to the ultimateondisability determination.”ld. (citations and internal
guotation marks omitted). The Court must “look at the record as a whole to dete
whether the error altersd¢toutcome of the caseld. Importantly, however, the Court may
not uphold an ALJX decision on a ground not aaliy relied on by the ALJId. at 1121.

To determine whether a claimant is disalftagourposes of the Social Security Ac
the ALJ follows a five-step process. 20FQR. § 404.1520(a). The claimant bears t
burden of proof on the first four steps, @hd burden shifts to éhCommissioner at stef
five. Tackett v. Apfel180 F.3d 1094, 1098 (9th Cir. 1999At the first step, the ALJ

determines whether the claimant is engagmgubstantial gainful activity. 20 C.F.R|

8 404.1520(a)(4)(i). If sdhe claimant is not disabled and the inquiry enids. At step

two, the ALJ determines whether the claimh&as a “severe” medically determinab
physical or mental impairmenkd. 8 404.1520(a)(4)(ii). If not, the claimant is not disabls
and the inquiry ends.ld. At step three, the ALJonsiders whether the claimant’
impairment or combination of impairments ngeet medically equals an impairment liste
in Appendix 1 to Subpart P of 20 C.F.R. pt. 404. 8§ 404.1520(a)(4)(iii). If so, the

claimant is automaticallfound to be disabledld. If not, the ALJ proceeds to step four.

At step four, the ALJ assesses the clainsardgsidual functional capacity (“RFC”) anc
determines whether the claimant is dalpaof performing past relevant workld.
8 404.1520(a)(4)(iv). If so, the claimastnot disabled and the inquiry endsl. If not,

the ALJ proceeds to the fiftmd final step, where he deterraswhether the claimant ca
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perform any other work based on the claimalRE€, age, education, and work experieng

Id. § 404.1520(a)(4)(v). If so, the claimant is not disablé&dl. If not, the claimant is
disabled.
.  ANALYSIS

Plaintiff raises two arguments for the Cbsirconsideration: (1) the ALJ erred by

rejecting the medical opinion of Plaintiffgeating physician, instead relying on the

opinions of nonexamining physicians; af2) the ALJ failed to provide clear an(
convincing reasons for rejecting PlaintifSgmptom testimony. (PIl.’s Br. at 1.)

A. The ALJ Erred by Giving Little Weight to the Medical Opinion of
Plaintiff's Treating Physician and Instead Giving Great Weight to the
Opinions of the Nonexamining Sate Agency Medical Consultants

Although “[tlhe ALJ must consideall medical opinion evidenceTommasetti v.
Astrue 533 F.3d 1035, 1041 (9th Cir. 2008)ertd is a hierarchy among the sources
medical opinions. Those whave treated a claimant areating physicians, those wh
examined but did not treat the claimant axamining physiciangnd those who neithel
examined nor treated the claimare nonexamining physicianksester v. Chater81 F.3d
821, 830 (9th Cir. 1995). “As a general rutere weight should bgiven to the opinion
of a treating source than to the opiniordo€tors who did not treat the claimantd. This

IS S0 because treating physicians have thar@dge of in-person teraction and typically

a longer history of treatment than a olant’s other doctors, and their “subjective

judgments . . . are important, and properly @gart in their medical evaluation€€mbrey
v. Bowen849 F.2d 418, 42(®th Cir. 1988).

Given this hierarchy and aetting physician’s position #te top if it, an ALJ may
reject uncontroverted evidencern that source “only for ‘ckr and convincing’ reasons.’
Lester 81 F.3d at 830. Also, “[e]ven if theetating doctor’'s opinioms contradicted by
another doctor, the [ALJ] may not reject tlapinion without prowling ‘specific and
legitimate reasons’ supped by substantial evidence the record for so doing.”ld.
(citation omitted). Normally;[t]he opinion of a nonexaming physician cannot by itself

constitute substantial evidenceathustifies the rejection of the opinion of . . . a treati
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physician.” Id. at 831. But where “the opinioof a nontreating source is based g¢n
independent clinical findings that differ frotinose of the treating pkician, the opinion
of the nontreating physician magelf be substantial evidenceAndrews v. Shalaleb3
F.3d 1035, 1041 (9th Cir. 195When that is the case, &hJ can satisfy his burden of
providing specific and legitimatreasons “by setting out atdided and thorough summary
of the facts and conflicting clinical evidensgating his interpretation thereof, and making
findings.” Magallanes v. Bower881 F.2d 747, 751-55 (9th Cir. 198%¢e alscEmbrey
849 F.2d at 421-22 (“The ALJ must do more tbéar his conclusions. He must set forth
his own interpretations and explain why thegther than the doctors’, are correct.”).
Here, one of Plaintiff's treating physicis is Dr. Wang, an orthopedic surgean
whom Plaintiff saw at least thirteen &% between November 2014 and April 2017
regarding pain in her neck, arnimack, and legs. (R. at 36771, 389, 466, 470, 473, 623,
630, 634, 638, 643647, 651.) In FebruaryO25, Dr. Wang performed surgery o

=}

Plaintiff's cervical spine to relieve neck paigR. at 389.) Still, in December 2015, Dr.
Wang concluded that, among athienitations, Plaintiff suffered from “severe” pain ang
fatigue—defined as an extremimpairment of ability tounction (greater than 15% off
task). (R. at 509.) In the following mdwst although Plaintiff's neck and arm pai
appeared “stable” (R. at 650), Plaintiff's bgukin persisted (R. at 647). And, after DE.
Waldrip performed lumbar fusion surgery on Plaintiff in $ember 2016, Plaintiff's neck
and arm pain returned. (R. at 651.)

The ALJ assigned “little weight” to Dr. Wig’s opinion for three reasons. (R. at
31.) First, the ALJ held thddr. Wang'’s opinion deservadcreased scrutiny because |t
was given in the context of the worker'sngpensation clainsystem, in whih, according
to the ALJ, it is not uncommon for a treatipgysician to describe “excessive limitations
to enhance the claimant’s financial recoveryR. at 31.) Secondhe ALJ held that Dr.
Wang’'s opinion was not supped by the medical evidence; specifically, Plaintiff had
“largely intact upper and lower extremityresigth, a general lackf upper extremity

radiculopathy, somewhat effective pain cohtemd frequently normal gait.” (R. at 31.
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Third, the ALJ discounted Dr. Wang’s opiniorchese it was in “significant” conflict with
the opinions from each of theag¢ agency medical consultantvho reviewed “much” of
the record and, according taetALJ, were “practiced at fomulating functimal limitations
based on a review of relevant evidence.” (R. at 31.)

These reasons for rejectibg. Wang'’s opinion were nd¢gitimate or supported by
substantial evidence. First, the ALJ paed no basis for hissaertion that treating
physicians in the worker’s agpensation system often exagdettheir patients’ limitations
in an effort to enhance financial recoesi Moreover, the ALJ did not point to an
evidence in the recorgliggesting that Dr. Warttad exaggeratedlaintiff's limitations in
this case.

Second, the ALJ failed to review the wlakcord in determining that Dr. Wang’
opinion was unsupported by the medical eviderfe ALJ must revew the whole record
and not cherry-pick agtence to support his or her findingblolohan v. Massanayri246
F.3d 1195, 1207 (9th Cir. 2001). The wholeael shows that Plaintiff consistently
complained of severe pain that limited her daily activities (R. at 367, 371, 389, 466
473, 577, 579, 623, 630, 634, 638, 6487,6651), and even when Plaintiff experiencs
some relief from her symptoms (R. at 57715850), the record skwvs the severe pain
returned (R. at 577) and spread (R. at 65)r example, after finding relief from surger
(R. at 650), physical therapy (R. at 577), andctions in both her trochanteric bursae (
at 581-582), Plaintiff later coniganed of severe pain in h#righ, calf, neck, and arms (R
at 577, 651).

Third, the mere existence of controvertoygnions is not a legally sufficient reaso
to reject the opinion of a treag physician. As noted abeyif the treating physician’s
opinion is controverted by @onexamining physician, the Almay disregard it only aftef
setting forth specific, legitimateasons for doing so that drased on substantial evideng
in the record.See also LesteB1 F.3d at 831 (“The opimin of a nonexamining physiciar
cannot by itself constitute substel evidence that justifies élrejection of the opinion of

either an examining physiciaor a treating physician.”). Nonexamining physicians’
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greater familiarity with the Soal Security system is not sualreason. Moreover, neithe
of the nonexamining state agency medicalstdtants, on whose opinions the ALJ relie
reviewed Plaintiff's records after Plaifi underwent lumbar fusion surgery.

B. The ALJ Failed to Give Sufficient Reasons toDiscount Plaintiff's
Symptom Testimony

Plaintiff also argues the ALJ erred bye®ing her symptom testimony. (Pl.’s Br.

at 14-19.) Although credibilityis the province of the Al an adverse credibility
determination requires the ALJ to provide “specific, clear amavincing reasons for
rejecting the claimant’s testimony regarding tbeverity of the claimant’s symptoms.
Treichler, v. Comm’r of Soc. Se@.75 F.3d 1090, 1102 (9thrCR014) (internal citations
omitted).

The ALJ failed to do so here. First, the Aerred when he found Plaintiff's activity
level was not consistent with Plaintiff's allegations of disability. §R29.) Specifically,
the ALJ observed that Plaintiff drove her owghicle, shopped, pield up prescriptions,
saw her fiancé daily, managed her own peas care and hygiene, and performed sol
household chores. (R. at 2Byt “[t]he Social Security Aatloes not require that claimant
be utterly incapacitated to leéigible for benefits,’Fair v. Bowen 885 F.2d 597, 603 (9th
Cir. 1989), and “disability claimds should not be penalizéat attempting to lead norma

lives in the face atheir limitations.” Reddick v. Chated57 F.3d 715, 722 (9th Cir. 1998).

The ALJ did not provide a suéfient rationale to explaimowPlaintiff’'s reported occasional
activity was inconsisterwith her symptoms.

The ALJ also erred when he rejected Riffia testimony regarding the severity 0
her pain, citing a lack of support in the reo (R. at 29-30.) Qge the Plaintiff has

produced medical evidence of an underlying immpant that is reasonably likely to be the

cause of the alleged pain, medical findingsrarerequired to support the alleged sever
of pain. Bunnell v. Sullivan947 F.2d 341, 345 (9th Cir. 1998n(bang (“[O]nce the

claimant produces objective medical evidencarofinderlying impairment, an adjudicatd

may not reject a claimant’s subjective conmis based solely on a lack of objectivie
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medical evidence to fy corroborate the alleged werity of pain.”). The ALJ
acknowledged Plaintiff's medically-detemaible impairments auld reasonaly be
expected to cause tlesymptoms Plaintiff alleged. (Rat 29.) Thus, the ALJ erred in
guestioning the reported severity of Plaintiffain based solely on a lack of medic
evidence in the record.

C. The Credit-as-True Rule Applies

Plaintiff asks that the Court apply therédit-as-true” rule, wich would result in
remand of Plaintiff's case for payment of benetitther than for furthreproceedings. (Pl.’s
Br. at 23-24.) The credit-as-trogle only applies in casesatraise “rare circumstances
which permit the Court to degarom the ordinary remand rule under which the case
remanded for additional inviegation or explanation.Treichler, 775 F.3d at 1099-1102
These rare circumstances arise when three etsmes present. Fitgshe ALJ must have
failed to provide legally sufficient reasonsr fieejecting medical evidence or claimar
testimony. Id. at 1100. Second, the redomust be fully developed, there must be |
outstanding issues that must be resolvedrbedaletermination afisability can be made,

and the Court must find thatrther administrative procdengs would not be usefuld. at

1101. Further proceedings a@nsidered useful when tleeare conflicts and ambiguities$

that must be resolvedd. Third, if the above elementse met, the Court may “find[] the

relevant testimony credible as a matter of law and then determenwhether the record,

taken as a whole, leaves ‘not the slightascertainty as to the outcome of [the

proceeding.” Id. (citations omitted).

In this case, the credit-aste rule applies. As discussed above, the ALJ failed
provide legally sufficient reasons for rejecting the opinion of Plaintiff's treat
physician—who identified limitations incongémt with Plaintiff's ability to perform
sustained work—and Plaintiffsymptom testimony. If this @ence is properly credited
the Court sees no significant conflicts or amiiiga that are left fothe ALJ to resolve.
Moreover, considering the recaad a whole, including PI&iff's testimony as to her pain

and the VE’s testimony that an individualpadle of light work who also suffers fron
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severe pain could not obtainliftime work in a conpetitive environment (R. at 86), the

Court is left with no doubt that PHiff is disabledunder the Act.Garrison, 759 F.3d at

1022-23Lingenfelter v. Astrues04 F.3d 1028, 1040-41&12 (9th Cir. 2007).
Accordingly, IT IS ORDERED that the final decisin of the Commissioner of

Social Security ivacated that this case iemanded for a calculation of benefits, ang

that the Clerk shall eat judgment accordingly aridrminate this case.
Dated this 18th day of July, 2019.

/f)ominic W. Lanza
United States District Judge
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