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of Health Sciences v. Council on Chiropractic Education Incorporated Doc.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

National University of Health Sciences, No. CV-18-01560-PHX-NVW
Plaintiff, ORDER
V.

Council on Chiropractic Education
Incorporated,

Defendant

Before the Court is an action to reviélre decision of the Council on Chiropractic

Education Incorporated (“Council”) to platee Doctor of Chiropractic Degree Progral
(“Program”) of the National University of Hita Sciences (“University”) on probation fol

significant noncompliance with accreditatioarsiards. (Docs. 2@9, 31, 35, 36.)

l. THIS LAWSUIT
On May 23, 2018, the University filed ar parte motion for a temporary restrainin
order and a verified complaint for injunctie@d declaratory relieseeking, among othe

things, an order requiring the Council to nescits decision to place the University’s

Program on probation. The same day, the Gidemied the ex parte motion for a temporary

restraining order. On June 5, 2018, the @rsity served the Couihgvith a summons and
the complaint; the Council filedsitanswer on June 26, 2018.

On July 31, 2018, the parsidiled a joint case manageneeport, which stated the
parties anticipated this law$ would be decide on dispositive motion and “the Partie

believe all information relevant to thiswauit was previously exchanged and/or ma
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available during the review pecess that yielded the Counsifindings and/or conclusions

and [the University’s] appeal of the same.”ofD 19 at 4-5.) On #égust 7, 2018, a case

management conference was held, and deadhires set for merits briefing. The partie

agreed that the Court would review theu@oil's decision to place the University’s

Program on probation based on the recoatl was before the Council's Appeals Panel.

The merits briefing was completed on Gmér 15, 2018. On Quber 16, 2018, the
Council moved for leave to file a sur-reply or, alternatively, to sthkdJniversity’s reply
brief because it included an exhibit that waspaot of the underlyingecord and it referred
to statutes not previously identified. Qdovember 15, 2018, the Court denied tf
Council’'s motion upon fiding that the exhibit did not suppdhe University’s assertiong

and the proposed sur-rgpihas mostly repetition.

. RELEVANT COUNCIL STANDARDS AND POLICY

The Council is a national accrediting aggmecognized by the Secretary of th
United States Department oflcation. The University offe a doctor of chiropractic
degree program at its lllinois and Floridamauses, which has been accredited by f{
Council since 1971.

A. CCE Accreditation Standard § 2.A

CCE Standard 8 2.A requires a doctorchfropractic degree program to have
mission statement approved by the governingdaad available to all stakeholders. Tk
program must have measurable goals and tbgsccongruent with the mission. Furthe

These goals and objectives both shape the [doctor of chiropractic degree
program] and guide creation of aapl that establishes programmatic
priorities, and operational prioritieand program resource allocations. The
plan is structured, implemented, andiegved in a manner that enables the
[program] to assess the effectivenesis goals and objectives, and permits
the [program] to implement those asfges necessary to maintain and
improve program quality.

(Doc. 31-8 at 19.)
The program must be guided by both a @ad an ongoing planning process. T}

planning process must include establishprggram priorities, lfocating resources to
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support those priorities, and making approprigtanges to the plan based on analysig of
evidence and assessment outcomes. Ongoailkgssessment must include data collection
and analysis to determine the extent taclhthe program is achieving the goals and
objectives associated with iteission. The program must demonstrate it uses datg for
performing assessments and for deterngnresource allocations and programmatic

change. Institutional and program planniagd resource allocations must consider
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measurements of curricular effectiveness.
B. CCE Accreditation Standard § 2.H
CCE Standard 8 2.H requires a doctor dfapractic degree program to offer an
educational program “commensurate with doctteaél professional training in a health
science discipline, a portion of which incorpordtas training into patient care settings/”
(Doc. 31-8 at 28.) Among othéhings, CCE Standard § 2.H requires a program to show:

The didactic and clinical educati components of the curriculum are
structured and integrated in a mn&r that enables the graduate to
demonstrate attainment of all requiampetencies necessary to function as
a primary care chiropractic physiciamhe curriculum is consistent with the
mission, goals, and objectives of the [program].

(1d.)

Further, the Council’s accreditation standareljuire a doctor of chiropractic degrge
program to demonstrate that its students raslgeved six meta-competencies, such|as
clinical reasoning for assessmeand diagnosis, and degpment, implementation, ang
documentation of a patient care plan.

C. CCE Policy 56

As of January 2015, the Council’s Policyreguires a doctor of chiropractic degrege
program to disclose up-to-date resutt§ student performance on national board
examinations and completiorntea on the program’s websitg August 1 each year using
prescribed formats. Regarding NBCE lisgmy exams, a program must post the overall
weighted average of the four sioecent years’ success ratasdib four parts of the exam.
In addition, for each of théour most recent years, aggram must post the number qf

graduates who attempted anyadirparts of the exam within six months after graduatipn
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and the number and percentage of those gtaslweho successfully passed all parts of {

exam within six months after graduatioRrograms are permitted to substitute Part C

the Canadian Chiropractic Examining Board exam for Part IV of the NBCE exam.
D.  Accreditation and Noncompliance Actions

The Council grants accreditan to chiropractic edu¢@nal programs “deemed by,

the Council to comly with the eligiblity requirements and requirements fqr

accreditation.” (Doc. 31-8 at 8, CCE Stardl8 1.1.) Under CE Standard 8§ 1.11I.A,

when considering accreditation status gbragram, the Council may take any of the

following actions at any time based on evidera&ard or reaffirm accreditation, defer th

decision, continue accreditation, imposerniag, impose probation, deny or revoke

accreditation, and withdraw accreditation.

If the Council’'s review of a program onstitution regarding any accreditatio

standard and/or policy indicates that the paog or institution is not in compliance, CCE

Standard 8§ 1.111.C.1 requiresgiCouncil to immediately initta adverse action against th
program or institution or require the programimstitution to take appropriate action t
bring itself into compliance with the accredion standard and/or policy within a tim
period that must not exceed two years. CCE Standard § 1.11l.C.4 provides: “Ad

accrediting action or adverse action means ttenial, withdrawal, revocation, o

termination of accreditation, or any comglale accrediting action the Council may take
against the program or institati.” Thus, prob&on is a sanction, not an “adverse action.

CCE Standard 8 1.V provides that whea @ouncil determines that a program or

of

institution is not in complianceith an accreditation standard and/or policy, the Council

may apply any of the followingctions: warning, probatioshow cause order, and denial

or revocation. CCE Standard 81.V.E perrthis Council to apply any of those actions “i
any order, at any time, if hCouncil determines that [@am]/institutional conditions

warrant them.”
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(Doc. 31-8 at 16.) Under CCE Standard §.I., reaffirmation of accreditation may b¢
denied if the Council concludes that the program or institution “has significantly failg
comply and is not expected to achieve chamge within a reasonable time periodld.]

Denial of an application for reaffirmatn of accreditation cotitutes revocation of

accreditation.

to appeal adverse decisions, including publicsans such as probation. It states:

CCE Standard § 1.V.B describes probation:

Probation is an action reflecting thenclusion of the Council that a program
Is in significant noncompliance witlaccreditation standards or policy
requirements. Such a determioatimay be based on the Council’s
conclusion that:

1. The noncompliane compromises progm integrity; for
example, the number of areasmaincompliance, institutional
finances, or other circumstegs cause reasonable doubt on
whether compliance can be achieved in the permissible
timeframe; or

2. The noncompliance reflectrgrent noncompliance with one
or more particular standard(s) and/or polic(ies); or

3. The noncomplianceeflectsan area for which notice to the
public is required in order teerve the best interests of the
students and prospective students.

... Probation is a sanction subjecappeal (see CCE Policy 8) and shall not
exceed twenty-four (24) months. T@euncil will make public notice of a

final decision to impose Probation mptifying the U.S. Department of
Education, regional (institutional)accrediting agency, jurisdictional
licensing boards, and the public that a program has been placed on Probation
in accordance with CCpolicy and procedures.

CCE Policy 8 establishes the proceduresfdoctor of chiropractic degree progral

The Program may appeal the Courscéidverse action on the grounds that
such a decision is arbitrary, capricipos otherwise in substantial disregard

of the CCE Standards and/or procedures of the Council, or that the decision
IS not supported by sulasitial evidencan the record pon which [the]
Council took action. The burden pfoof remains upon the Program at all
times.
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The status of an accredited Pragreemains unchanged until the period for
filing an appeal has ended or until thepeal process has been concluded.
An appeal filed in accordance witbhCE appeal procedures automatically
delays the adverse decisiontil its final disposition.

(Doc. 31-9 at 21.) CCE Polidalso states, “If the AppedPanel affirms the action of the
Council, the decision of theaddincil becomes final and effective on the date of the App¢
Panel decision and is not subject to further appedd.’af 26.)

Except for new information related to fimaes, information presited to an appeals

hearing consists of only evadce presented to the Councifdre the adverse actionld(

at 24.) If the appeals panel affirms the acoénhe Council, the decision of the Counci

becomes final and effective on the daféhe appeals panel decisiorid. (@@t 26.) At the

same time the Program is notified of th@egls panel decision, the Council must notify

the U.S. Department of Education, the appiate state regulatory authority, and th
appropriate institutional accredig agency of final Council desions to deny initial or
reaffirmation of accreditatiordeny a proposed substantisi@gange, revoke accreditation
or impose a sanction of prdin or show cause orderld() The public is to be notified

of final adverse actions in accordance with Council standards and policigs. (

lll.  THE RECORD

On March 3, 2016, the Univetg sent a letter to the Coaih seeking reaffirmation
of its accreditation by the Councillhe Council requested thidie Universitycomplete a
self-study by May 2017 for a site visit to be cocigul in the fall of 217. On May 1, 2017,
the University submitted its $edtudy to the Council. A seven-member site team visit
the University’s lllinois cenpus on September 25-28, 20Rnd its Florida campus or
October 10-12, 2017.

A. The Final Site Team Report
On November 8, 2017, the Qacil transmitted tehe University théinal Site Team

Report. The Final Site Team Report:
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a. Found the Program to be @mpliance with nine of the twelve accreditatic
criteria by which it evalated the Program;

b. Identified three areas of concern;

C. Recommended for each area of concerootttinue a process that had bes
initiated but was not fully implemented; and

d. Commended the Program on the amount of support and faculty output i
area of research and scholarly activity.

The Final Site Team Regdostated, “The wordtoncern identifies a conclusion of the

[Council] Site Team that there is afideency, major to minor, in meeting ttfstandardgo
which the comment is connectedihe site team has provitla recommendation to addres
the deficiency. ... The [Pgram] must respond to atgam concerns accompanied A
recommendations.” (Doc. 31-3 at 7-8.)

The first area of concern was the Progralack of a formal programmatic plan thg
tied to the University’s long-range plan indting Program prioritieand effectiveness as
required by CCE Standag& 2.A. The site team repodi¢hat the Program’s assessme
plan relied too heavily on grades to evalusttedent learning. Programmatic assessm
was measured by NBCE passing scores, stutiatilt rates, and retention and graduati
rates, but three of four years of NBCEspaates fell below 80%s did the four-year
average graduation rate. The clinical assgent instrument being used had be
determined to be ineffectivend was replaced in September 2617However, the
replacement clinical assessment instrumedtr@ yet generated amata at the time of
the site visit and therefore could not beedido assess program effectiveness. A n

curriculum evaluation process was projectied require seven years to complet

Consequently, the site team recommended the Program “continue its maturation

process in capturing assessmaatia that can formulate pn@gn priorities which feed into

the budgeting and long-range ptamg of the University.” Id. at 10.)

1 The Council’s site team visited thiérois campus in late September 2017.
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The second area of concern was the Program’s inability to demonstrate th
students were meeting all the outcomeghef meta-competencies as required by C(
Standard § 2.H and that the inability woutthtinue for another two trimesters. The si
team reported that in 2012 the Program aelbpind implemented a model of assessm
to measure the students’ acquisition of manigameta-competencies, but the assessm
data were not analyzed until 2R The analysis revealedethissessment instrument wa
not used properly by some dkirans, which made the assessitngcores invalid. Further,
some students had been allowed todgede without meeting the benchmark (
performance established by the Program,thecassessment instrument was not desig
to assess all the meta-competency outcomd$e decision to change the clinica
assessment instrument was made in 201151 book two years to select and design a né
assessment instrument. “The new clinic assent tool . . . was in the very beginnir]
phase of implementation at the time of the site visitd: &t 24.) The site team suggeste
the Program provide more training for using tiew clinical asses@&nt instrument with
particular attention to the assessmentiosband their relation to the meta-competen
outcomes. The site team recommendes Binogram continue tomplement the new
clinical assessment process to ensure dflaits graduates demonstrate all the mef
competency outcomes.

The third area of concern was the Progmafailure to meet the 80% benchmark fq
the four-year overall passage rate on the NBGEhsing exam aequired by CCE Policy
56. The site team noted that, before Julg@16, lllinois did not require students to tak
part IV of the NBCE examThe percentage of studentsspimg all four parts was below
80% for 2013, 2014, and 2015, but above 80%2@d16. Historical data showed an oversg
94% pass rate for parts |, Il, and lll, so it veadicipated that the Program would achie
an overall pass rate above the 80% benchmatknwne to two yea. The site team
recommended the Program continue to martite benchmark for compliance with th

standard as more students in the ProgrampakielVV over the next one to two years.
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B. The University’s Response tahe Final Site Team Report
On December 6, 2017, the University sutbea to the Council its response to the

Final Site Team Report. Among othernys, the response piided information and

explanation regarding eachtbie three concerns identified by the site team and requestec

that each of the concerns be removed.

Regarding the first area of concern, r@gram’s lack of a formal programmati

)

plan tied to the University’s long-range pl@@CE Standard § 2.A}he University said
that the Program’s AssessmeRecord Overview serveas the Program’s priorities
document, which links tthe University’s long-range planAlthough the Action Plan in
the Assessment Record Overviesvintended to address the Program’s priorities, the
2016-17 Action Plan addressed only imp&mation and tracking because the Assessnent
Record Overview was recentigveloped. The Universityisithe Action Plan “accurately
reflects the priorities of the [Program] to inpe its data capture and assessment.” (Dpc.

31-4 at 14.) The first review of the Assesnt Record Overview was to be completed

U

before September 15, 2018nd at that time the action ssepould “be updated to reflect
the needs that the [Progrp@hief academic Officer willmplement over the following
fiscal year to improve programmatic dataldl.)

Regarding the second area of concera,Rhogram’s inability to demonstrate that
d

=

all students were meeting all the outconoésthe meta-competencies (CCE Standg
8 2.H), the University said it aged with the site team thide University sbuld “continue
to engage in the maturation process consistétht [the Council’s] enduring purpose of
encouraging ongoing improvement.fd,(at 29.) The Universitysserted that the clinical
assessment instrument used before theofaR017 plus licensurexamination results
demonstrates achievement of the seven ‘o@tapetencies. Hower, the University
acknowledged “its challenges” with the olddinical assessment insiment and said it
had already implemented a new ondd. @t 30.) At the sitdeam’s suggestion, the

University also had conducted additionalnrag regarding the new instrument. At the

2 The Council’s site team visited thiérlois campus in late September 2017.
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time of its response in December 2017, a pilot project wiag) lfi@alized to validate and
implement the new clinicalssessment instrument.

Regarding the third area of concethge Program’s failureeo meet the 80%
benchmark for percentage of students pasdinfgu parts of the NBCE licensing exan
for the previous four yearshe University stated, “The ¢& of NBCE Part IV being
required for lllinois licensure previously réwd, for many years, in students not takir
the Part IV examination, puttyithe University] at a distot disadvantage for meeting th
Policy 56 benchmark.”Id. at 34.) Since 2013, 87% oftluniversity’s students who took

the Part IV exam passed. The University shat its “2016 Policy 56 data as well as it

historical 87% passing rate iBCE Part 1V [] are strong indicators that [the Universit

will meet the Policy 56 benchark when students considering licensure in lllingi

participate in the NBCE Part IV.”

C. Status Review Meeting
On January 13, 2018, the Council met wigpresentatives of ¢hUniversity in a

status review meeting to consider the application for reaffirmation of the Progr

accreditation and to discuss outcomes and prognadg since the site visits. In addition

to reviewing all materials related to the azhitation process, “the Council conducted tf

status review meeting to provide an oppoitiufor [University] repesentative$o answer

guestions posed by the Council.” (Doc. 3%kt 2.) During the meeting, the Coungi

discussed multiple items, includinige three issues it had prewsly initiated as areas of
concern.

D. The Council’'s Reaffirmation Letter
On February 2, 2018, the @acil issued its Reaffirmain Letter, which stated thaf

after the status review meeting the u@oil conducted delibetians and reached 3
consensus decision to reaffirm the accreditabbithe Program. It further stated tha
reaffirmation began the next eight-y@acreditation cycle for the Program.

For each of the previouslhgentified areas of conaer the Reaffirmation Letter

summarized the site team’s findings, acknalgksd additional information provided by th
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University, explained the Council’'s detdmation of noncompliance, and explained
specifically what the Univeity must do to demonstrate opliance. The Reaffirmation
Letter requested a progress report by August 18 2@ preparation for a focused site vigit
to each campus in the fall of 2018 and fovieev by the Councilat its January 2019
meeting. The Reaffirmation Letter stated:

The Council has concluded that eth[Program] is in significant
noncompliance with accreditation standards or policy requirements and
determined the noncorti@nce compromises prograintegrity and hereby
imposes a sanction _of Probatiorupon [the University]. Probation is a
sanction, subject to appeal and simait exceed twenty-four (24) months.
The Council will make public notice @f final decision to impose Probation

in accordance with [Council] fioy and procedures. . ..

As indicated above, and inc@ordance with CCE Policy &ppeals of
Decisions by the Coungithe Program may appeal the Council’'s adverse
action on grounds that such decisioariitrary, capricious, or otherwise in
substantial disregard of the CCE Standamdd/or procedures of the Council,
or that the decision is not supportey substantial evidence in the record
upon which [the] Council took actiofl.he burden of proakemains upon the
Program at all times. A copy of &Policy 8 and the CCE Accreditation
Standards are enclosed for your information.

As stated in CCE Policy 8, “Theadtis of an accredited Program remains
unchanged until the periodrféiling an appeal hasneled or until the appeal
process has been concluded. An apfileal in accordance with CCE appeal
procedures automatically delaythe adverse action until its final
disposition.”

(Doc. 31-5 at 4.) The Reaffirmation Lett@iso explained theadt the time the Council
notifies a program or institution of a finalagion to place it on probation, it will provide
written notice to the U.S. Degment of Education, all state licensing boards, and the
appropriate accrediting agencies. Within Bdurs of its noticeto the program or
institution, the Council will provide written tice to the public of its final decision.
Regarding the first area of concern (thedtam’s lack of datéo evaluate program
effectiveness), the Reaffirman Letter stated that while the Program had developed an
assessment plan with several assessmeorteeand processes, the Program “does phot

currently collect and review program-level daiaevaluate the [Program] since several |of
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these multi-year processes are siill pre-data collection phases.” Id( at 3.) |t
acknowledged the Program'’s resige regarding its plan to collect and analyze program

via a newly administered system. The flgaation Letter requested that the Program

demonstrate “(1) further evidence of implementation of its program effectiveness plan ar

associated measures, including the calec and analysis of program-level meta-
competency assessment data; and (2) evelémat the analysis is tied to budgeting apd
planning processes, and utilized to inform program improvemeritk)’ (

Regarding the second area of concern Rtagram’s inadequate assessment of the
meta-competencies), the Reaffirmationttee acknowledged the Program’s response
regarding the recent implementation and enhatree#ting of the new clinical assessment
instrument and the Program’s current effeotensure that meta-competency components
are taught in the curriculum. However, theu@cil agreed with thaeite team that the
Program was unable to evidenthe achievement of all meta-competency outcomes| for
each student by graduation. ef@ouncil also noted thatetcurriculum mayprovided by
the Program mapped the meta-competencgomues instead of the meta-competengy
components to the Program’s courses. e Reaffirmation Letter requested that the
Program provide “(1) evidence that aludénts achieve each of the meta-competency
outcomes prior to graduation, and éjdence that the meta-competeoynponentsre
covered in the [Program] curriculum.d()

Regarding the third area of concgmoncompliance withCCE Policy 56), the
Reaffirmation Letter acknowledged the Unisigy’s response to the site team repart
regarding NBCE success rates and the 2018WPaeguirement by the lllinois chiropractic
licensing board. The Reaffirmation Letter sththat in accordanceith CCE Policy 56,
the Program’s success rate/&%, which is below the estahed threshold of 80%. The
Reaffirmation Letter requested that the RPamg “provide detailegplans and actions to
achieve compliance with the CCE Policy 56 GIB student performance threshold within

a two-year interval.” 1¢l.)
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E. Appeal of Probation Sanction

On February 23, 2018, the University appéahe Council’'s sanction of probation.
On April 30, 2018the University served its written gnods for appeal, which contended:

a. The Council’'s action to place the Program on Probation after
reaffirming its accreditation statteled to comply with the Council’s
Standards and was arlary and capricious.

b. The Council’s action to placeelirrogram on Probation deprived the
University’s right to due process ast forth in 34 C.F.R. § 602.25.
C. TheCouncil'sdecisionthat the Program wasot in compliance with

CCE Policy 56 was arbitrary amapricious because CCE Policy 56
violates 34 C.F.R. 8§ 602.16(a)(1)&nd conflicts with Illinois public
policy, it was unreasonable for t®uncil to require the University
to report misleading NBCE examcmiess rates, and the decision was
discriminatory.

d. The Council’s action to placeetliProgram on Probation deprived the
University’s right to due process because the decision arose from the
Council’s arbitrary and capriciousecision that the Program was not
in compliance witlCCE Policy 56.

e. The Council’s action to placeetiProgram on Probation should be
reversed because its sanction hhd effect of substantially and
materially hindering te University’s ability tocorrect the areas of
concern within the permissible tifinemes set forth in CCE Standard
81(V).

On May 11, 2018, an appeal hearingsweld in which the University was
represented by five administrators and twioraeys. The appeals panel chair began
hearing by stating, “The soiesue for the appeal panel’s review is CCE’s decision to pl
NUHS on probation for failure to demonseatompliance with CCIEE’ Standards Sectior
2-A and 2-H and CCE policy 56.” (Doc. 31-6 at 5.) The chair identified th
determinations the panel would make: Whether each concern or area of noncompliar
was supported by substantialdance; (2) whether those sagted by substantial evidenc
are sufficient to support the adverse actiothef Council; and (3\vhether the procedure

used to reach the adverse action were contoa@ouncil procedures, policies, or practicq

and whether any procedural error prejudicedl@ouncil’s consideration. Then, the chali

said, the panel would report detailed findings and issue a decision to affirm, ar
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reverse, or remand the adveesgion of the Council. One adhe Universitys attorneys
made a 45-minute presentation, which wadle¥eed by a response from the President a
CEO of the Council. Each side made asaotg statement during which panel membe
asked a few questions. Among other things, celuios the Universitystated that it did
not appeal the findings of the site tearid. &t 22.)

F. Appeals Panel Report
On May 21, 2018, the Coaih issued its Appeals Ral Report affirming the

Council’s decision to place the Program oaliation. The appeals panel determined th

each of the three concerns repdrby the site team was supigol by substantial evidence

and the Program failed to provide eviderthat demonstratedompliance with CCE
Standards 88 2.A and 2.H and Policy 56. @peeals panel found that the severity
noncompliance was sufficient to suppom iimposition of probatioby the Council. The
appeals panel further found that the combon of the three aas of noncompliance
support the determination that the Programas in significant noncompliance witl
accreditation standards or policy requiremeatsl that this level of noncomplianc
compromised program integrity.

The appeals panel found mwidence that the proceduygwlicies, or practices
followed during the reaffirmation process were contrary to established Council proce(
policies, or practices. Evidence that Cdlumcocedures, policies, and practices we
followed included reviews in 201&nd 2016 by the U.S. Depament of Eduation and an
example where the Council previously impopeabation under similar circumstances af
received U.S. Department Bflucation recognition.

The Appeals Panel Report datglay 21, 2018, concluded:

The decision of the appeals panel iAtirm the decision of The Council
on Chiropractic Education as statedhr February 2, 2018 Council letter to
[the University]. The eddence demonstrates tHéte Council] followed its
policies and procedures and [the Uarisity] did not provide evidence of
compliance with cited ahdards and policies.

(Doc. 28-1 at 10.)
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IV. ANALYSIS
The University contends: Ythe Council deprived the Wrersity of due process by

failing to provide opportunityo submit written oppsition and hearing lbere placing the

Program on probation, (2) ti@uncil acted arbitrarily and capriciously by simultaneous

reaffirming the Program’s accreditation daplacing it on probatn for “significant
noncompliance” with the Council’'s accrediten standards, and (3) the Council acté
arbitrarily and capriciously by concluding tlitae University’s students were not meetir
the Council’'s board passage rate by applyiglaulation that had a disparate impact ¢
the University. Tk University requests thtte Court (a) declaredhthe Council violated
the University’s due procesghts in the accreditation reaffiation process, (b) vacate th
Council’s action of placing therogram on probation, and (c} seis matter for hearing on
compensatory damages.
A. Legal Standard

“Notwithstanding any other provision déw, any civil action brought by an

institution of higher educatioseeking accreditation from, accredited by, an accrediting

agency or association recogaizby the Secretary for the poase of this subchapter an
involving the denial, withdrawal, or termination of accrediainf the institution of higher
education, shall be brought ihe appropriate United Statestlict court.” 20 U.S.C.A.
§ 1099b(f).

Federal law requires higher educatiorcraditing agencies and associations
consistently apply and enforce their stamda 20 U.S.C. 8§ 1099b(a)(4)(A). Af
accrediting agency or assocttimust establish and applywiew procedures throughou
the accrediting process that comply with due process procetiatgsovide for adequats

written specification of “requirenmgs, including clear standarfis an institution of higher

education or program to be accredited; @&hehtified deficiencies at the institution of

program examined.” 20 U.S.C. 8 1099b(#9. The due process procedures also m
provide “for sufficient opportunity for a wten response, by angtitution or program,

regarding any deficiencies id#fred by the agency or association to be considered by
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agency or association . . . prior to finaction in the evaluation and withdraws
proceedings.” 20 U.S.C. § 1099b(a)(6)(B)pdd written request, the accrediting agen
or association must provide pgrtunity for the institution gprogram to appeal any advers
action, “including denial, withdrawal, suspemsj or termination of accreditation,” befor
the adverse action becomes final. 20 0. 1099b(a)(6)(C). “Adverse accreditin
action or adverse action means the denmthdrawal, suspension, revocation, (
termination of accreditation qreaccreditation, or any comable accrediting action ar
agency may take against an institution or prog” 34 C.F.R. 8 602.3. Neither party ha
argued that placement on prtiba is comparable to dealj withdrawal, suspension
revocation, or termination @fccreditation or preaccreditation.

Under 34 C.F.R. 8 602.25n accrediting agency musiemonstrate that thg
procedures it uses throughaole accrediting process satisfy guecess. An agency meet
this requirement if it does certain things,igfhinclude providing wtten specification of
deficiencies identified at the institution program being examined, providing sufficief
opportunity for a written regmse by an institution or program before any adverse ac

is taken, notifying the institution or progmain writing of “any adverse accrediting actio

or an action to place the titstion or program on @bation or show cause” and the basi

for the action, and providingpportunity for the institution or program to appeal a
adverse action before the action becomes fiBAIC.F.R. § 602.25. The regulation refe
to placement on probation asstilnct from an adverse actiom the context of providing
written notification. It doesot expressly includplacement on probatiowith respect to
other due process requirements.

To demonstrate that its standards &mcreditation are sufficiently rigorous, a
agency’s accreditation standardsist effectively address tlgiality of the institution or
program in certain areas, including “[sJussewith respect to student achievement
relation to the institution’s mission, which may include different standards for diffe

institutions or programs, as established thg institution, including, asparopriate,
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consideration of State licemgy examinations, course completion, and job placement

rates.” 34 C.F.R. 8§ 602.16(a)(1).

Although there is no express private rightaction available to enforce the Highg
Education Act, which governbie accreditation of institutionsf higher education, there
exists a common law duty onettpart of quasi-public prate accreditation agencies t
employ fair procedures when making dgens that affect their memberBrof'| Massage
Training Ctr., Inc. v. Accreditatio”lliance of Career Sch. & Colls781 F.3d 161, 169
(4th Cir. 2015). When reewing common law due proceskims against accreditatiorn]
agencies, courts should focus primarily on wketthe agency’s inteal rules provide a
fair and impartial procedure and whethee hgency followed itsules in reaching its
decision.ld. at 172. Courts have afforded accreditation decisions great deference an
limited their review to whether the decisiomsre arbitrary and unreasonable and whetl
they were supported substantial evidence-ound. for Interior Design Educ. Researc
v. Savannah Coll. of Art & Desig@44 F.3d 521, 528 (6th Cir. 2001).

B. Notice and Opportunity to Challenge Sanction of Probation

The University contends th#te Council deprived the University of due process
failing to provide opportunityo submit written oppsition and hearing lbere placing the
Program on probation. The University doesdispute that it had opportunity to respor
to the Final Site Team Repdudth in writing and in person. But contends, the site tean
did not recommend probation and did rwve authority to recommend or impos
probation. Thus, the University did not haygportunity to challege the appropriatenes
of the sanction of probation before the Calissued the Reaffirmation Letter on Februa
2, 20183

The University’s argumentlies on the incorrect assutigm that the Program was
sanctioned at the time the Counisitued the Reaffirmation Letter.SéeDoc. 26 at 8:

“Here, the Council deprivefthe University] of those fadamental rights by delivering

3 But the University was not precludé@m advocating against the imposition
any sanction or adverse actiontsresponse to the Final Sfteam Report and subseque
status review meeting.
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indictment, conviction, and sentence in a snglder, its February 2, 2018 Reaffirmatign
Letter.”) Although the Reaffirmation Lettesaid it “hereby imposes a sanction of
Probation,” it also said, qting CCE Policy 8, “The statusf an accredited Progran
remains unchanged until the period for filing appeal has ended antil the appeal
process has been concluded.” (Doc. 31-5)atCLCE Policy 8 alsstates, “If the Appeals

Panel affirms the action of the Councilgtdecision of the Council becomes final and

effective on the date of the Appeals Panel sleniand is not subject to further appeal.
(Doc. 31-9 at 26.)

Further, the Reaffirmation Lettsaid that the Council vabd make public notice of
afinal decision to impose probation and thatagpeal automaticallgelays the adverse
action until its final disposition. (Doc. 31-54) Thus, the sanction of probation was not
effective until the appeal proesas concluded. There is dspute that the University|
had notice and opportunity toalenge the sanction of prain in writing and during the
appeal hearing before teanction became final.

C. Simultaneous Reaffirmaion of Accreditation and Probation Sanction

The University contends &b the Council acted arbitigr and capriciously by

simultaneously reaffirming the Program’sceeditation and placing it on probation fg

=

“significant noncompliance” with the Coailis accreditation standards. Th

112

Reaffirmation Letter stated th#ie Council had decided to reaffirm accreditation of the

Program. Under CCE Standard § 1.1, @euncil grants accreditation to programs

=

“deemed by the Council to comypwith the eligibility requrements and requirements fg

accreditation.” (Doc. 31-8 at 8.) The Reaffation Letter also iposed a sanction of

probation because the Council had concluded the Program was “in significan

noncompliance with accreditation standardgolicy requirements.” (Doc. 31-5 at 4.
The University contends ti@ouncil cannot find the Progracomplied with accreditation

requirements and did not comply with acctaibon standards or policy requirement

UJ

However, reaffirming accredtian with probationary conditions is permitted under the

Council’s standards and is neither arbitraor capricious in the present context.
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Under CCE Standard § 1.1Il.C.1, if the @wil finds that a program is not ir
compliance with an accreditati@iandard or policy, the Coaih must either initiate an
adverse action or require the program to tak@ropriate action to bring itself intg
compliance. Under CCE Standard 8 1.Vthé Council finds that a program is not i
compliance with an accreditation standardpoticy, the Council may apply any of 3
number of actions, including prdii@n, in any order, at anyme. Under CCE Standarg
8 1.V.B, the Council may applyrobation if it concludes that program is in “significant
noncompliance,” based on the Council’'snclusion that the number of areas ¢
noncompliance or other circumstances seaueasonable doubt regarding wheth
compliance can be achievedtire permissible timeframe. Under CCE Standard § 1.V
reaffirmation of accreditation ngebe denied if the Councibacludes that the program o
institution has “significantly fded to comply” and is notxgected to achieve complianc
within a reasonable time period. Thus, bagedts conclusion that the Program was
“significant noncompliance,” the Council waermitted to revoke accreditation or t
reaffirm accreditation with probation.

Probation is consistent with the Coungitonclusion that the Program had not
demonstrated compliance in three areas ofeonbut had begun tdk@aappropriate action
to bring itself into compliance. Furtherr@mimstances indicated compliance likely wou
not be achieved in less than two years. Regarithe first area of concern (the Program
lack of data to evaluate program effeetness), the Council fod that the Program’s
assessment plan was still under developmeditveould require multiple years to produg
program evaluation data. The Council regeedhat the Program demonstrate furth
evidence of implementation, dluding analysis of how theesults were being used fo
program improvement. Regarding the secoma &f concern (the Program’s inadequg
assessment of meta-competencies), the Glidonod that the Program had recently begl
implementation of a new clinical assessment instrument and efforts to ensure that
competency compamts are taught in the curriculum{tbwrther work wasieeded on both.

Regarding the third area of concern (noncliamge with CCE Policy 56), the source ¢
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the problemi(e. lllinois state licensing did not regairstudents to take Part IV of th
NBCE exam) was diminishing each year sir#016 when lllinois site licensing began
requiring students to take Part IV of tNBCE exam. By the ehof the probationary
period, the Program would be able to repoetdkierall weighted average of the four mo
recent years’ success rates ftbf@ur parts of the exam withut concern that many of its
students were not taking Part IV.

Therefore, the Council was permittedgmnt reaccreditation while requiring th
Program to take appropriatetiacs to bring itself into com@ance. It was also permittec
to place the Program on probation based otunistances that cause reasonable do
regarding whether compliance could be achiew&tin two years. The Council did no
act arbitrarily and capriciously by simultanesly granting reaccreditation and imposir|
probation.

D. Board Passage Rate

The University contends #&h the Council acted arbitibr and capriciously by
concluding that the University’s studentsrevenot meeting the Council’s board passa
rate by applying a calculation that had a drsgpe impact on the University. In Janua
2015, CCE Policy 56 began requiring programslisclose the number of students wh
attempted any or all parts tife NBCE exam and the number and percentage of stud
who passed all four parts of the exam. Beftuly 1, 2016, the State of lllinois did no
require license applicants to take Part IV of the exam, and therefore many of the Pro¢
graduates did not take it. Asresult, the Program’s passage ffar all four parts of the
exam was lower than its passage rate for only the first three parts. It was also lowsg
its passage rate when calculatsca percentage of studentsonhad taken all four parts o
the exam. Programs located in other stditedy had fewer students seeking lllinoi
licensure and likely had a greater percentagstudents who took all four parts of th
exam.

First, the University assarthat CCE Policy 56 conflictesth lllinois public policy

before July 1, 2016, becaus&nored lllinois’s unique licesing requirement. If itignored
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anything, it ignored lllinois’s omission of acénsing requirement. The fact that lllinoi

previously did not require passage of R&riof the NBCE exam for licensure does nc

necessarily mean that the lllinois licensing autii@isapproved of Part IV of the exam or

that requiring graduates to taRart IV of the NBCE exarnonflicted with lllinois public
policy. Further, the fact that lllinois now raes passage of Part IV for licensure implie
it does not conflict with lllinois public policy.

Second, the University asserts that CCE Policy 56 regjthieeUniversity to report
distorted and misleading NBCé&am passage rates. Theikgnsity contends that the
stated purpose of CCE Policy 56 is to pdevprospective students information regardi
a program’s ability to prepare issudents for the NBCE exaamd by reporting the results
of all four parts instead of only three pamsospective students will be misled. In fag
prospective students comparing passage ratedifferent schools might be misled if thg
University does not publish resulising the same format aset schools. The University
does not contend that CCE Policy 56 preveittedm providing prospective students witl
additional information such as Part IV pagsaates using only wients who attempted
that part or passage rafes only Parts |, I, and IIl.

Third, the University asserts thatetiCouncil applies CCHPolicy 56 in an
inconsistent manner and hasliacriminatory impact because it permits programs to |
the Canadian Chiropractic Exanrmg Board Part C exam data lieu of NBCE Part IV
data. CCE Policy 56 does not discriminataong programs. It permits all program

including the University’s Rigram, to substitute Canadi@hiropractic Examining Board

Part C exam data for NBCE Part IV dataany of its graduates take the Canadian

Chiropractic Examining Board Part C exarfhe University dichot propose substituting
an alternative exam for its graduates who sollghbis licensure or contend that Part I\
of the NBCE exam does not provide an impot assessment of program effectiveness

Thus, the Council did not act arbitrarilydéh capriciously by concluding that thg
University’s students were not meeting theu@cil’'s board passage rate based on all pa

of the NBCE exam. In adatbn, whether noncomplianceitt CCE Standards 88 2.1 an
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2.H alone would be sufficient support imposition of probatnas moot because the Coul
has found that the Council dmbt deprive the University of dygocess by its application
of CCE Policy 56.

IT IS THEREFORE ORDERED that the Cleskthe Court enter judgment agains

Plaintiff in favor of Defendant and th&laintiff take nothmg on its complaint.
The Clerk shall terminate this case.
Dated this 31st dagf January, 2019.

A0 LN ke

Neil V. Wake
Senior United States District Judge
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