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pnstruction et al Dog¢.

WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Tanya Winters, No. CV-18-01854-PHX-JJT
Plaintiff, ORDER
V.

F-N-F Constructionet al.,

Defendants.

At issue is the Applicatioto Proceed in District CoulVithout Prepaying Fees o
Costs filed bypro sePlaintiff Tanya Winters (Doc. 2Having determined that Plaintiff
does not have the means toyphe Court's fees in thigase, the Court grants th
Application. However, as sébrth below, upon screeningdthtiff's Complaint (Doc. 1)
pursuant to 28 U.S.C. § 1915(g)(the Court finds that the Coamt fails tostate a claim
or plausible grounds for the Gx's subject matter jurisction. The Court therefore
dismisses the Complaint thibut leave to amend.

l. LEGAL STANDARDS

A. 28U.SC.8§1915(e)(2)

For cases in which a party permitted to proceeith forma pauperis-that is, the
party lacks the means to papurt fees—Congress quided that a distct court “shall
dismiss the case at any time if the courtedeaines” that the “aflgation of poverty is

untrue” or that the “action or appeal’ is “friaals or malicious,” “fails to state a claim o

which relief may be gmnted,” or “seeks monetary rel@fainst a defendant who is immun
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from such relief.” 28 U.S.C. 8§ 1915(8). Section 1915(e) applies to mllforma pauperis
proceedingsLopez v. Smith203 F.3d 1122, 1129 (9th Cir. 2Q00it is also clear that
section 1915(e) not only pmits but requires a district court to dismiss ianforma
pauperiscomplaint that fad to state a claimld. at 1127.

B. Rule 8, Federal Rules of Civil Procedure

A complaint must include “a short and platatement of the claim showing that th
pleader is entitled to lief.” Fed. R. Civ. P. 8(a)(2). Thcomplaint mustantain “sufficient
factual matter, accepted as true, to ‘statdaan to relief that igplausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb}y550 U.S.
544, 570 (2007)). Even where a complaint has the factual elements of a cause of
present but scattered throughdle complaint and not orgaed into a “short and plain
statement of the claim,” it may be dissed for failure tesatisfy Rule 8(a)Sparling v.
Hoffman Constr. Cp.864 F.2d 635, 640 (9th Cir. 1988). Asuhiissal for fallire to state a
claim can be based on either (1) the laclka @ognizable legal theomyr (2) insufficient
facts to support a cograble legal claimBalistreri v. Pacifica Police Dep't901 F.2d 696,
699 (9th Cir. 1990).

C. Subject Matter Jurisdiction in Federal Court

Unlike state courts, federal courts onlyweagurisdiction over a limited number o
cases, and those cases typically involve eigheontroversy between citizens of differe
states (“diversity jurisdiction”) or a &stion of federal M (“federal question
jurisdiction”). See28 U.S.C. 88 1331, 133Zhe United States Supreme Court has sta

that a federal court must not disregawnd evade the limits on its subject matte

jurisdiction. Owen Equip. & Erections Co. v. Kroget37 U.S. 365, 374 (1978). Thus,
federal court is obligated toguire into its subject mattermgsdiction in each case and tq
dismiss a case when subject matter jurisdiction is lacideg.Valdez v.litate Ins. Ca.
372 F.3d 1115, 1116 (9th Cir. 200&ed. R. Civ. P. 12(h)(3).

Rule 8(a) provides that “[a] pleading tistates a claim for relief must contain: (1

a short and plain statement of the groundgHercourt’s jurisdictiori.In other words, to
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proceed in federal court, a plaintiff mudliege enough inthe complaint for the court to
conclude it has subject matter jurisdicti@®eCharles Alan Wright & Arthur R. Miller,
5 Fed. Practice & Procedurg 1206 (3d ed. 2014).
. ANALYSIS

A. Failureto State a Federal Claim

In the Complaint, Plaintiff fst attempts to raise a fedéclaim against two private
entities, Defendants F-N-F Construction ahdich American Instance Company, undel
the Fair Labor Standardact, 29 U.S.C. § 20%t seq.(“FLSA”), for “failing to pay
workers compensation when [Piff] is known to be disaldd throughout many appeals.
(Doc. 1 at 3-4.) Workers’ compsation is a creature of statevlanot federaktatutes like
the FLSA, and a claim of failarto pay workers’ compensati benefits thusirises only
under state law. Plaintiff does naise a state law aim here, but everf she did, this
Court would lack subject mattguarisdiction over such a clai, as detailed more fully
below. As a result, thedirt must dismiss this clai without leave to amen&ee Lopez
203 F.3d at 1130.

Plaintiff's second attempt t@ise a federal claim is undé2 U.S.C. § 1983 agains
the same two private entity Defendants for creating an uneaggruction zone. (Doc. 1 a
20-22.) To state a § 1983 claim,plaintiff mustfirst allege stateaction by Defendants.
Determining whether an entity subject to suit under § 1983the “same question pose
in cases arising under the Fourteenth Amesmimis the alleged fnngement of federal
rights fairly attributableo the [government]?Sutton v. Providenc8t. Joseph Med. Cir.
192 F.3d 826, 835 (9th Cir. 1999) (citiiRendell-Baker v. Kohmd57 U.S. 830, 838
(1982)). The Complaint contains no non-concitysalegation supporting an inference thj
the Defendant construction antsurance companies were staictors, which is fatal to
Plaintiff's § 1983 claimMoreover, the Court cannobnclude that Plairit could cure this
defect by amending her Complaint. The Coutist therefore disnssthis claim without
leave to amendsee LopeZ203 F.3d at 1130.
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Plaintiff's third attempt toraise a federal claim is und&ivens v. Six Unknown
Named Agents of FedéiBureau of Narcotics403 U.S. 388 (1971)—suit against federal

officials for the violation of certain constttanal rights. (Doc. lat 26-27.) Again, the

Complaint contains no non-4edusory allegation supporting an inference that the

Defendant constructioand insurance companies were fatleactors, which is fatal to
Plaintiff's Bivensclaim. Because Plaintitannot plausibly cure i defect by amending
the Complaint, the Courhust dismiss this clairwithout leave to amendee Lopez2203
F.3d at 1130.

B. Lack of Subject Matter Jurisdiction

In addition, the allegationsontained in the Complaintifao show federal subject

matter jurisdiction. First, frorthe face of the Complaint, tli&urt cannot conclude that i

has diversity jurisdiction ovePlaintiff's claims because ¢hparties are not citizens of

different statesSee28 U.S.C. § 1332. Instead, Plaintiffegles that all péies are citizens
of Arizona. (Doc. 1 at 1-3.) Thuas the Court stated abovegrvf Plaintiff was able to
raise a claim under state law agsiDefendants, this Court woluhot have orimal subject
matter jurisdictiorover that claim.

Second, as the Court laid calbove, Plaintiff fails testate any claim arising unde
federal law, depriving the Cowt federal questin jurisdiction.See28 U.S.C. § 1331.

IT IS THEREFORE ORDERED #i Plaintiff's Applicationto Proceed in District
Court Without Prepaying Fees Gosts (Doc. 2) is granted.

IT IS FURTHER ORDERED that Plaifits Complaint (Doc. 1) is dismissed
without leave to amenidr failure to state a alm and lack of subjéenatter jurisdiction.

IT IS FURTHER ORDERED that the Clerk Qlourt is directedo enter judgment
accordingly and close this case.

Dated this 14th day of June, 2018.
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