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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Irina N Beloozerova, No. CV-18-01976-PHX-DGC
Plaintiff, ORDER
V.

Dignity Health, d/b/a St. Joseph’s Hospita
and Medical Center, and d/b/a Barrow
Neurological Institute,

Defendant.

Plaintiff Irina Beloozerova filed a corgnt in state court against Defendal
Dignity Health, doing business at Barrow uMelogical Institute (“BNI”), alleging
various claims related to Defendantistention to termiate her employment on
July 1, 2018. Doc. 1-1 at 14-32. Defentleemoved the action to this Court based
diversity jurisdiction. Doc. 1. At a bheing on June 29, 2018he Court granted a
temporary restraining order (“TRQO”) thptevented Defendant from taking any adver
employment action against Plaintiff. Doc. 13n July 24, 2018the Court held an
evidentiary hearing on Plaintiff's motion far preliminary injunction. Doc. 31. Aftef
considering evidence submitted at the hearing and arguments made in writing and
hearing, the Court will deny ¢hmotion and dissolve the TRO.
l. Background.

Plaintiff is a biologist who specializes brain physiologyand has worked as 4
researcher at BNI since 2000. Doc. 6-1 ¥ 3Fhe 1999 letter offering Plaintiff a job a
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BNI stated that her employment would bé tall.” Ex. 53 at 3. BNI's Appointments

and Promotions Policy (the “Policy”) statdsywever, that Plaintiff and others in hg
position can eventually obtaint&sding,” and describes procedures BNI must follow
terminate such employees. Bxat 13-16. Plaintiff and Dendant disagree on whethe
Plaintiff can be terminated aiill or enjoys greater job ptections under the Policy.

As a condition of her research positidfiaintiff is requiredto obtain external
funding in the form ofyrants from governmental orhar research-funding organization
to cover half of her salary, half br fringe benefits, administrative coStand the full
cost of running her laboratory. Court’s Liae Tr. dated July 22018 (“Tr.”) at 54-57;
Doc. 6-1 112; Doc. 12-2 at 2, § 5. ailtiff obtained such a grant from the Nation

Institutes of Health (“NIH”) during some ges of her employment, but the NIH fundin

ended in 2012. Doc. 12-2 at 3, 11 11-12.c&ithat time, Plaintiff's salary and researg

have been covered by “gap fundingfovided by BNI andelated entities.Id. “Gap
funding is providedwhen available, and veim in BNI strategic intests, if an individual
who has had sustained, external support shtermporarily lose @t funding.” Ex. 1
at 1. Gap funding “cannot continue indefinitelyd.

As of August 17, 2017, Plaintiff had ne¢cured external funds to replace the N
grant. Doc. 12-2 at 3, 11 11-12. BNI therefore gave Plaintiff notice of its inter

terminate her employment:

In accordance with appaments and promotionand with gap funding
policies, and after much deliberatiahjs letter shall sse as notice that
your employment as an Asso&atProfessor in the Division of
Neurobiology will end once fundsn hand to support your full-time
employment have been exhaustetie(t“Separation Date”), which is
projected to be no lat¢han Julyl, 2018.

Ex. 1 at 1. Plaintiff initially did not challenge this decisidndeed, Plaintiff testified at

the hearing that Defendant was entitiederminate her for this reasoBeeTr. at 58-59.

! Administrative costs are deemtedbe 48.5% of all salaries on Plaintiff's projec
SeeCourt’s Livenote Tr. at 56-57.
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But in December 2017, &htiff secured a three-yearant from the National
Science Foundation (“NSF”). Doc. 6-1 1 1%he NSF grant totaled $450,000, payal
at the rate of $150,000 peraye Tr. at 64. Plaintiff imnaiately informed Defendant of
this award in an effort to verse the termination decisiorDoc. 6-1 § 22. Dr. Ronald
Lukas, Vice President for Research at BNhgm@tulated Plaintiff and suggested that t
award appeared to cover Plaintiff's expensesugh the end of 2018. Doc. 12-2 at
But Dr. Lukas also expressed concern thdtitional funding would be required t¢
maintain Plaintiff's position. Id. After reviewing the NB grant, BNI's Research
Oversight Committee (“ROC”) concluded th#t was not sufficient to “sustain g
competitive research program” and that Rlffinvould be terminagd as scheduled or
July 1, 2018. Docl2-2 at 3, § 16. Plaintiff appeal the ROC’s decision in March 201§
but Defendant affirmed the de@mn on May 14, 2018. Ex. 23Plaintiff then filed this
action alleging breach of contract and otheongs. Plaintiff obtained the TRO, an
seeks a preliminary injunction, on the Isasf her breach of contract claim.

. Legal Standard.

“A preliminary injunction is ‘an extraordary remedy never awarded as of right.
Benisek v. Lamone 38 S. Ct. 19421943 (2018) (pecuriam) (quotingWinter v. Nat.
Res. Def. Council, Inc555 U.S. 7, 24 (2008)). Sudn injunction “should not be
granted unless the movaby, a clear showingcarries the burden of persuasionLbpez
v. Brewer 680 F.3d 1068, 1072 (9th Cir. 201@mphasis in original) (quotinglazurek
v. Armstrong 520 U.S. 968, B2 (1997) (per curiam)). Thmovant must “establish that
[she] is likely to succeed on the nts, that [she] is likely tesuffer irreparable harm in
the absence of preliminary relief, that the bhataof equities tips ifher] favor, and that
an injunction is in th public interest."Winter, 555 U.S. at 20.

“But if a plaintiff can only show thathere are ‘serious questions going to t
merits’ — a lesser showing than likelihoodsafccess on the meritsthen a preliminary
injunction may still issue if th ‘balance ohardships tipsharplyin the plaintiff's favor,’

and the other twdVinter factors are satisfied.”Shell Offshore, Inc. v. Greenpeacs
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Inc., 709 F.3d 1281, 1291 (9th Cir. 201@mphasis in original) (quotinglliance for the
Wild Rockies v. Cottrelb32 F.3d 1127, 113®th Cir. 2011));see Short v. Browr893
F.3d 671, 675 (9th Cir. 2018). @&iNinth Circuit has explained:

For the purposes of injunctive relief, “emrs questions” refers to questions
which cannot be resolved one way thie other at th hearing on the
injunction and as to which the court peives a need to preserve the status
guo lest one side prevent resolutiohthe questions or execution of any
judgment by altering the status qudserious questions are substantial,
difficult and doubtful, as to make theanfair ground for litigation and thus
for more deliberative investigationSerious questions need not promise a
certainty of success, naven present a probabiliyf success, but must
involve a fair chance of success on the merits.

Rep. of the Phil. v. Marcp$862 F.2d 1355, 1362 (1988n banc) (internal quotatior
marks and citations omitted).
[11.  Analysis.

To prevail on her breach of contract olaiPlaintiff must show the existence of
contract, its breach or anticipagdoreach, and resulting damagé@$iomas v. Montelucia
Villas, LLC, 302 P.3d 617, 621 (Ariz. 20138now v. W. Sav. & Loan Ass'ii30
P.2d 204, 210 (Ariz. 1986).

A. TRO.

When it issued the TRO ithis case, the Court fountthat Plaintiff had raised
serious questions on her breach of contract claim: whethdPdhcy altered Plaintiff’s
at-will employment relationship, whether the Policy limited the circumstances in w
Defendant could termate Plaintiff's employment, whether Plaintiff was on probatis
when the termination decision was made] amether the NSF awduwas sufficient to
meet Plaintiff's external funding requirement®oc. 21 at 31-39.The Court found that
the balance of hardships tipped sharplyPiaintiff's favor becase termination would
interrupt her ongoing research, jeopardize dwrttinued receipt of the NSF award, ar
injure her professional reputation, while fBedant’s hardship @uld consist only of

continuing Plaintiff's emmyment until the preliminarynjunction hearing. Id. at 39.
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The Court found that Plaintiff's terminah likely would cause irreparable harm by
damaging her professional reputation, research, and ability to attract external fishding (
at 40), and that public policy supportessuance of the TRO given the likelihood of
irreparable harmid).

B. Preliminary Injunction Motion.

Defendant offered no newvidence or argument dhe preliminary injunction
hearing on two of the CourtBRO findings: that the balan@# hardships tips sharply in
Plaintiff's favor and that public policy favoen injunction. The Court therefore will not
revisit these conclusions.

The parties did offer new evidence aadyument on the merits of Plaintiff's
breach of contract claim and her assertwnrreparable harm. The Court will first
consider whether Plaintiff has established alilood of success aihe merits or raised
serious questions.

1. Existence of a Contract.

Plaintiff contends that the Policy constitsi® contract that imposes restrictions ¢n
Defendant’s ability to terminate her. Doc. 66a8. Defendant diggees, asserting that
Plaintiff's employment is at will. Doc. 18t 5-8. The Arizon&mployment Protection

Act provides:

The employment relationship is sevam at the pleasure of either the
employee or the employer unless both the employee and the employer have
signed a written contract[.] ... Botihe employee and the employer must
sign this written contracor this written contract must be set forth in the
employment handbook or manual or asiynilar document distributed to

the employee, if that document expresses the intent that it is a contract of
employmerijt]

A.R.S. 8 23-1501(A)(2) (emphasis added)he Arizona Supreme Court has explaingéd
that terms establishing job seity — in a formal contract, an employee handbook, or the

conduct of the parties — render the employment relationship “no longer at dhiasse
v. ITT Corp, 984 P.2d 1138, 1143 (Ariz. 1999).
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A company policy creates a contract “onlytifliscloses a promissory intent or [is
one that the employee cdukeasonably conafle constituted a commitment by th
employer.” Id. (internal quotation marks omitted A company can overcome a

inference of promissory intent by “clear§nd conspicuously tell[ing] [its] employee

that the [policy] is not part of the employnteontract and that their jobs are terminahle

at the will of the employewith or without reason.” Leikvold v. Valley View Cmty,
Hosp, 688 P.2d 170, 174 (Ariz. 1984 perseded by statute on other ground&y.S.
§ 23-1501;see also Roberson v. Wal-Mart Stores, ,Ifd P.3d 164, 169 (Ariz. Ct.

App. 2002) (“Disclaimers inpersonnel manuals that clgarand conspicuously tell

employees that the manual is not part ofehgloyment contract and that their jobs are

terminable at will instill no reasonable expdans of job secity and do not give
employees any reason to reby representations in the manual.” (internal quotat
marks omitted)); Ogundele v. Girl Scouts-ArizCactus Pine Council, Inc.No.
CV-10-1013-PHX-GMS, 2011 WL 1770784,*& (D. Ariz. May 10, 2011) (same).

The Court concluded at thERO hearing, and concludes again, that Plaintiff
likely to prevail on her clainthat the Policy amends the\aill employment agreement.
The Policy’s preface explains that it “dabess conditions of and policies concernin
academic appointments and pmons of teaching, researadnd clinical faculty[.]”
Ex. 9 at 1. The Policy’s purpose “is to dsish criteria and mearfsr their enforcement
pertaining to initial and antinuing appointments.ld. at 2. Section 6 “elaborate[s]” or
contract letters, setting forth the “typesne of, and restrictions on appointmentsd.
at 13. It provides thddefendant will renew amual contracts for pressors with standing
“except under circumstances as definedowe (i.e., until retirement, resignation
reinstatement of probationary status, or dismissal with cauge).Section 6 goes on tg
describe the situations iwhich an employee with ahding can be terminatedld.
at 15-16. An employee could reasonabbndude that these portions of the Polig
describe contractual termend limit Defendant’s ability tderminate employees with
standing. A.R.S. 8 23-1501(A)(2emasse984 P.2d at 1143.
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Defendant contends thagtolicy does not change Riaif's at-will status, citing
this single sentence: “[lJf human resource pebcspecifically address issues that th
document does not, or if there is a definitigpecific and irreconcilable conflict betwee
policies set forth in this document and humasotgce policies, the latter shall govern
Ex. 9 at 2-3seeDoc. 12 at 7. Defendant theites separate HR memoranda which sta
that BNI employment is at-willExs. 21, 70, 71. As the Gu noted at the TRO hearing
however, this single sentence, with its obligeference to unidentified HR policies, doe
not “clearly and conspicuously tell employetdsat the manual is not part of th
employment contract and that thgobs are terminable at will.” Roberson 44
P.3d at 169seeDoc. 21 at 35-37. The Court agaiancludes that Plaintiff is likely to
prevail on her claim that the Policy altered her at-will employment contract.

2. Breach of Contract.

Plaintiff contends that her terminatiovould violate the Policy’s restrictions of
terminating professors with standing, and garties devote muavidence and argumen
to whether Plaintiff was on probation for hagisecured no external funding for seve
years and whether Plaintiff had access tp §ianding. These issues ultimately a
irrelevant, however, because Plaintiff eegsly acknowledged dug the preliminary
injunction hearing that mecontinued employment igonditioned on her obtaining
external funding to cover (1) half of hesalary, (2) half of her fringe benefits
(3) administrative costs, and (4) the full cost of running her laborateegTr. at 54-58.
This acknowledgment comportsiith Defendant's view of the external fundin
requirement.SeeEx. 1 at 1 (August 2017 notice t@rmination stating “External Funding
must cover one-half of the investigatordasg and fringe benefits and the costs f
running their research program.”); Ex. 281 (May 2018 letter stating “extramurg

funding must cover one-half of an investgad salary and fringe benefits and the cog

for running their research pram.”). Plaintiff also acknoledged at the hearing that

Defendant could terminate her if she fdil®o obtain suckexternal funding. SeeTr.

at 58-59, 102, 117. And she made iBmstatements in written communicationSee
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Ex. 16 at1l (Plaintiff statedn March 2018 that Defenda probably had a right to
terminate her employment); Ex. 60 at 2 (Pléfrgiated in March 2018 that her continug
employment was conditioned upon her acquisitbriadequate external funds to cove
half of [her] salary and fringe benefits”); EX7 (Plaintiff admittedn March 2016 that
“[w]ithout external funding, [she] will havfher] position at Barrow only till fall 2017").

Given these admissions by Plaintithe Court need not determine wheth
Plaintiff was on probation, nor attempt tdideate the precise terms of the employme
contract embodied in the Policy. If Plaintiffd not obtain the required external funding
she agrees that Defendant could tern@nber employment. The critical questiof
therefore, is whether the NSF grant satisflezlexternal funding requirements. Eviden
presented at the preliminary injunction hagrmakes it highly unlikely that Plaintiff car
prove she obtained timecessary funding.

Plaintiff claims that the NSF grant waukover the four required elements ¢
external funding: (1) half of her salary, (2alf of her fringe benefits, (3) administrativ
costs, and (4) the full cost of running her laboratoBeeTr. at 54-58. But Defendant
placed in evidence thactual budget submitted by Plafhand approvedby the NSF.
Ex. 72. The budget allocates pi§i4,891 to Plaintiff's salarynot the $59,00 required to

cover half of her annual compensatiold. at 1. The budgedtllocates only $6,671 to

fringe benefits ifl. at 1), not the $16,000 Plaintitestified was required (Tr. at 16)|

$54,000 of the budget idl@cated to pay other professials, graduate students, an
undergraduate students. Ex. 72 atAnother $2,000 is assigned to travel, $18,814
“other direct costs,” and $57,124 to irelit costs, which Rintiff identified as

administrative costs.ld. Thus, as approved by the NSthe $150,000 annual grant

allocated funds to a variety of destinati@msl would not meet thabligation to cover all
four required categories — (1) half of Pldifsi salary, (2) half of her fringe benefits, (3
administrative costs, and (4)etfull cost of her lab@tory. As a result, Plaintiff could be

terminated by Defendant witlat a breach of contract.

d
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Plaintiff claimed at the hearing th#tte budget approved by the NSF is npt
binding, and that she has discretion to realte the funds as she chooses. She testified
that she could reassign the $150,000 to$89,000 for her salary, (2) $16,000 for h¢
fringe benefits, (3) $57,230 faadministrative costs, an@) $17,000 for the costs of

14

r

running her lab. Tr. at 54-58. For sevemdsons, the Court doest find this testimony
credible.

First, Plaintiff does not dispute that Eghi72 represents tHaudget she submitted
to the NSF to obtain the grafunding. Plaintiff initially sibmitted a larger budget thal
would have totale@700,000 over three years, ratheartt$450,000, buhe NSF rejected
the larger proposal. Tr. &8-64. Only when Plairti submitted the detailed number
contained in Exhibit 72 did sheagive NSF approval for $450,000d. at 64-65. This

[92)

course of events strongly ggests that the NSF approvéee specific use of funds set

forth in Exhibit 72, not jat a lump sum for Plairfito use as she wishes.

—+

Second, Sherri Howland, whas been in charge ofagt operations at Defendan
for 22 years, testified that Plaintiff does hawne discretion to redirect funds in an NSF
grant, including reallocatingp to 25% of thdunds and assigningdditional money to
her compensation, but only if the reallocatsoes not change the goals and aims of the
project. Tr. at 143-44. The Court findswever, that Plaintiff's proposed reallocation
likely would change the goals and aims of pegject. When Plaintiff reduced her grant
proposal from $700,000 to $450,000, she exgldito the NSF that she had decreased the
involvement of Dr. VladimirMarlinski from six to four months and that this change
“necessitated reduction of tiseope of Aim 1 by limiting it tahe investigation of the
connection between PPC and Rbttex only.” Ex. 72 at 5.Plaintiff's newly proposed
reallocation would eliminate Dr. Marlinski’'s participation altogeth&eeEx. 86. If a

reduction in his participatioby one-third would change tlseope of the project, so tog

d

eliminate graduate students, decreasehihdget for undergraduate students by 60Po,

would a complete elimination of his particijpan. Further, the proposed changes wou

eliminate equipment costslireinate travel costs, cut rexial costs by approximately
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46%, and reduce publication costs by 50@&ompareEx. 72 at 1 (submitted proposal

p ==

with Ex. 86 (new proposal). Theghanges would almost carily change the goals and

—

aims of the project, something Plaintiébuld not do without NSF approval. An(
Plaintiff testified that she has nebught NSF approval. Tr. at 95-96.
Third, Dr. Lukas testified that the IRStypically does noapprove using grant

Q)

funds for more than two mdmt’ salary of the primary investigator. Tr. at12
Plaintiff's reallocation would a@ver six months. Ex. 86. Mslowland testified that she
has never seen the NSF approve such a usend$.fuTr. at 143. Dr. Lukas testified that
Plaintiff's proposed reallocation would requb&SF approval, something Plaintiff has not
sought even though Dr. Lukas told her to séekTr. at 95-96, 126. Plaintiff did not
present evidence, other thamer own assertion, toebut Howland and Lukas’s
characterization of the NSF policy.

Fourth, Plaintiff has not shown that her new budget wouldrcineefull cost of
running her laboratory, somatlg she admits is required for her continued employment.
After allocating the $150,00@&nnual grant to her salary, her fringe benefits, gnd
administrative costs, only $17,000 would be tefoperate her lab. Tr. at 58. Dr. Lukas
testified, however, that Plaintiff's lab cestotaled $92,350 in 2@, $202,485 in 2015,
$84,975 in 2016, and $15,853 in 201W. at 121-22. Plaintiff attacked Dr. Lukas’

personal knowledge of the costs, but did offer any explanabn beyond conclusory

U

allegations as to how $1000 would be enough to run her laboratoBeeid. at 58, 84.
Nor did Plaintiff address evahce that she already ha®sp$36,446 for her laboratory
in 2018. Id. at 124-25. In light of Plaintiff's Istory of substantial laboratory costs, the
Court concludes that she has not shown lteatnew reallocation wodlcover the cost of
her laboratory.
3. Conclusion

In summary, Plaintiff relieentirely on the NSF grant ®ave her position, but the

NSF-approved budget fdhe grant does not meet thet@tia she admits are necessary.

And, in light of the evidence describedbove, the Court finds it highly unlikely thal
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Plaintiff could simply reallocate the funds stse chooses. BecauBkintiff admits that
Defendant may terminate her if she does notireethe required exteal funding, and she
has not shown that she has seduthat funding, Plaintiff lanot shown that she is likely
to succeed on the merits of her claim that teemination would onstitute a breach of
contract.

The Court granted the TRO on the grduthat Plaintiff had raised seriou
guestions, but reaches a different conclusiotight of evidencefrom the preliminary
injunction hearing. As noted above, “[sjais questions need not promise a certainty
success, nor even present ahability of success, but mustvolve a fair chance of
success on the merits.Rep. of the Phil.862 F.2d at 1362. Bause the Court finds it
highly unlikely that Plainff can prevail on her claim that the NSF grant satisfies
external funding requirements, the Coudncludes that she has not raised serid
guestions on her breach of contract claiifhe Court accordingly will deny Plaintiff's
motion for a preliminary injunctiof.

IT IS ORDERED that Plaintiff’'s motion for a preliminary injunction (Doc. 6) i
denied. The TRO previously entered by the Court (Doc. 19)ssolved.

Dated this 2nd dagf August, 2018.

Nalb ottt

David G. Campbell
United States District Judge

* Because Plaintiff has not ieer burden on the merits bér breach of contrac

claim, the Court need not consider the partegguments on irreparable harm. Nor will

the Court consider Defendantadditional arguments thak.R.S. § 12-1802 bars ar
injunction and that the alleged contractae vague for injunctive relief. Doc. 30.
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