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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kenneth Eisen & Associates, Ltd. No. CV-18-02120-PHX-JJT
Plaintiff, ORDER
V.

CoxCom, Inc.get al

Defendanh

At issue is Defendant CoxCom LLE(d/b/a Cox Communications) Motion tq
Dismiss (Doc. 16, Mot.), to which Plaintifenneth Eisen & Assoates, Ltd. filed a
Response (Doc. 21, Resp.), and Defendded fa Reply (Doc. 24, Reply). The Cour

O

—*

resolves the Motion ithout oral argumenSeelLRCiv 7.2(f). For the rasons that follow,
the Court grants in part and desgiin part Defendant’s Motion.
l. BACKGROUND

Plaintiff alleges the followig facts in the Complaidt(Doc. 1-1 at 5-25, Compl.)
In 2001, Plaintiff enterednto an Accounts Receivabl®urchase Agreement with
Defendant. (Compl. § 6.) As part of theréhase Agreement, Plaintiff bought 8,889
accounts of cable, telephoad internet customers whaservice Defendarttad recently

disconnected and who owedney and/or the return of equipment. (Compl. § 7.) Under

1In the Complaint, Plaiiff mistakenly names CoxConinc., instead of CoxCom
LLC, as Defendant. Plaintiff also names Defants John Does I-V; Jane Does I-V; White
Corporations I-V; Black Partmghips I-V; and Blue Limité Liability Companies I-V, and
seeks to rteser\ée the rightamend the Complaint when the true hames of such Defendants
are ascertained.
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the terms of the Purchase Agreement, Defehdas required to forward any payments
received on the purchased accounts tonkfai (Compl. § 8, Ex A.) The Purchase
Agreement further proviell that Defendant would pay Ritff $12.50 for each piece of
previously unreturned equipment that wabsequently receiveby Defendant. (Compl.
19, Ex. A)) The Purchase Agement stated that Defendanpolicy would be not to
reconnect any customer who had an unpaldnga or unreturned equipment but to refer
any such customers to Plaintiff beforecomnecting services. @npl. § 12, Ex. A))
Defendant also agreed totsgp, maintain and share reéde with Plaintiff regarding
account balances anduened equipment. @npl. § 14, Ex. A))

Plaintiff performed collection services time accounts fror@001 until 2016, when
Defendant unilaterally terminated the Purchageesement and cut off Plaintiff’'s access o
account records. (Compl. 1 16-20.) Prior tsirlg access to account records, Plaintiff
noticed instances where Defendant hateived payments or equipment or had
reconnected customers with unpaid balanceg;wilaintiff alleges violated the Purchage
Agreement. (Compl. 11 21, 22, 25.) In the ConmpjaPlaintiff raisesclaims for breach of
contract, negligence, unjust enrichment, amlversion against Defendant. (Compl. 1 39-
97.) Defendant now moves wismiss Plaintiff's negligere, unjust enrichment, and
conversion claims for faihe to state a claim.

. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6dissigned to “testfjhe legal sufficiency
of a claim.” Navarro v. Block 250 F.3d 729, 732 (9th Ci2001). When analyzing g
complaint for failure to state a claim for relief under RL®b)(6), the well-pled factual
allegations are taken as trard construed in the light madstvorable to the nonmoving
party.Cousins v. Lockyeb68 F.3d 1063, 1067 (9th CR009). Legal conclusions couched
as factual allegations are not emiitito the assumption of truthshcroft v. Igbal556 U.S.
662, 680 (2009), and therefore are insufficiendefeat a motion to dismiss for failure t
state a claim|n re Cutera Seclitig., 610 F.3d 11031108 (9th Cir. 200). On a Rule

[®)

d

12(b)(6) motion, Federal Rule of Civil Prakee 8(a) governs and requires that, to avo
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dismissal of a claim, Plaintiff must allege ‘targh facts to state a claim to relief that
plausible on its face Bell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007).
lll.  ANALYSIS

A. Arizona’s Economic Loss Doctrine

Defendant first argues that Arizona’s aomic loss doctrine warrants dismissal (
Plaintiff's tort claims for negligence androeersion. Arizona’s economic loss doctrine
a “common law rule limiting a contracting patty contractual remedies for the recove
of economic losses unaccompahiky physical injury to psons or other property.”
Flagstaff Affordable Hous. LtdR’ship v. Design Alliance, Inc223 P.3d 664, 667 (Ariz.
2010). The rule’s purpose‘i® encourage private orderireg economic relationships ang
to uphold the expectations thfe parties by limiting a plairitito contractual remedies fof
the loss of the benefits of the bargaiRifetrace USA, LLC v. Jesclay®&00 F. Supp. 2d
1042, 1050 (D. Ariz. 2010).

The economic loss doctrine does not bar all tort claims that seek only ecor

damagesld. Arizona courts typically apply the ecani loss doctrine in the contexts g

product liability or construction defect casBse Flagstaf223 P.3d at 667. In cases whef

courts have applied the rule outside thesatexts, the partieead detailed contracts
allocating risk of loss and specifying remediese, e.g., Cook v. Kin Exterminating Co.,
Inc., 258 P.3d 149 (Ariz. Ct. App. 2018herman v. Premier Garage Sys., L.IN®. CV-

10-0269-PHX-MHM, 2010 WL 3023320, at *4 (Briz. July 30, 2010). While the Cour

recognizes that the scope oétlbconomic loss rule is not ctgibclear, little support exists
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for the argument that Arizona courts intené@pply the rule outside the contexts they hayve

already identified. In additiorthe Ninth Circuit Court oRAppeals has observed that, i
cases applying the rule “outside the product liability context,gbernomic loss] doctrine
has produced difficulty and confusiorGiles v. Gen. Motors Acceptance CosP4 F.3d
865, 874 (9th Cir. 2007).

Federal courts are not free to expanddhisting scope of state law without cled

guidance from the state’s highest co@ee Clemens v. DaienChrysler Corp, 534 F.3d
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1017, 1024 (9th Cir. Z1B). This is neither a product lidity nor a construction defect case.

Furthermore, the contract here does not corataialculated allocation of risk or choice ¢
remedies by the parties. Defendant argueshieatconomic loss doctrine has not only be
extended by Arizonaourts beyond produbability and constructiomlefect cases, but tha
the doctrine applies whenevartort “claim stems from thalleged failure to perform
promises under the parties’ contract and . . . the harm alleged in tort is the same
alleged in the contract.” (Reply at 5.) dI€ourt does not find support for Defendant
broad interpretation of the scopetbé& economic loss doate in Arizona.

The applicable case law proeisithat, in applying the economic loss doctrine, coy
must consider the “underlying contract and tort policies” with respect to the parti
setting in which the antract was formedr-lagstaff 223 P.3d at 669. IRlagstaff the
Arizona Supreme Court found that the “contrdast policy of upholding the expectation
of the parties” was particularly strong the context of construction-related contrag
because they “often are negttich between the parties on @ject-specific basis and havg
detailed provisions allocating risk dbéss and specifying remediedd. Contrary to
Defendant’s contention, application of #a@nomic loss doctrine depends less on whet
tort claims would be duplitwe and more on whether allowg tort claims would subvert
the parties’ allocation of risk and choiceremedies as evidertdy a detailed contract
Arizona courts have not ex@®d an intent to apply tlkeonomic loss doctrine where n
detailed contractual provisions exist.

Nevertheless, Defendant argues that cdumige extended the doctrine to cover tl
Purchase Agreement at issue here. Defendant reli€d GnSolar Capital XIX, LLC v.
Folium Energy Development, LE€a 2017 decision in thiBistrict where the economic
loss doctrine was applied to rbtort claims arising from a purchase-sale agreeme
No. CV-15-00875-PHX-DJH, 2017 WL 3841490 (D. Ariz. Mar. 16, 2017). However,
case does not persuade the Ctuepply the doctrine here.

Unlike construction-related contractuch as the one at issud-lagstaff purchase

agreements do not, by theirryenature, suggest that therpi@s have engaged in project
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specific negotiations allocating risk and estdlig remedies. It is thus not evident th
the policy of upholding partiestontractual expectations particularly applicable to
purchase agreements geally. Furthermore, ilFTC Solar the court did not rely on the
fact that the contract at issue was a purclsase-agreement but rather on “the partig
equal bargaining power and arm’s length negotiations,finding that “[a]llowing
recovery in tort . . . would undaine the parties’ expectationdd. at *4.

Here, nothing in the Purchase Agreemesnggests that itvas the result of
significant negotiations between Defendammd Plaintiff. Nor does the Purchas
Agreement set forth detailed allocations a&krior specify remedies. For example, th
contract states that “it is [Defendant’s]lipg not to permit any Cstomer to reconnect
service so long as any Customer hasoatstanding Account lence or unreturned
Equipment.” (Compl. Ex. A.) But the Purchasgreement does not state that Defendant

prohibited from reconnecting such customersspecify a remedy if Defendant doe

S
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Indeed, nowhere in the two-page agreemeatremedy specified. The absence of detailed

terms and specific remedies in the Purchasedkgeat sets it apart from contracts to whi¢

Arizona courts have applied the economisslodoctrine, especially outside of the

construction defect ahproduct liability contexts. Becaeishe Court may not expand th
scope of state law, the economic loss doetdoes not provide a basis for dismissal
Plaintiff's tort claims.

B. Failure to State a Claim for Conversion

Defendant also moves to dismiss Piidii's conversion claim by arguing that
Plaintiff seeks to recover money owed asrésult of a contractualbligation, which is
not the proper subject of a conversion clgivhot. at 12.) The Court agrees. Under Arizor
law, conversion is “an act of wrongful dominion or control over personal property in dg

of or inconsistent witlthe rights of anotherCase Corp. v. Gehrk@1 P.3d 362, 365 (Ariz.

Ct. App. 2004). “[M]oney can be the subjesit a conversion provided that it can be

described, identified or segr@gd, and an obligation to tteid in a specific manner is
established.”Autoville, Inc. v. Friedman510 P.2d 400, 402 (k. Ct. App. 1973).
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However, “[m]oney is not the prep subject of a conversion claim when the claim is us
merely to collect on a debt thatudd be satisfied bynoney generally.Liberty Life Ins.
Co. v. MyersNo. CV 10-2024-PHX-JAT, 2013 WL 530317, at *13 (D. Ariz. Feb. 1
2013) (internal quotations omitted). Autoville, the Arizona Court of Appeals held thg

the withholding of money owed under contrdoes not give rise to a conversion claim.

Autoville, Inc, 510 P.2d at 403.

Here, Plaintiff purchased from Defendamtcounts on whit customers owed

sed
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money and/or equipment. (Compl. § 7.) ThecRase Agreement specified that any mongy

paid to Defendant on these aaats would be forwarded todrhtiff. (Compl. 1 8, Ex. A.)
The Contract also required Defendant to péixed amount of money to Plaintiff for any
equipment returned. (Compl. § 9, Ex. A.)aidtiff claims that Defendant converteq
Plaintiff's property by ret@ming money and equipmenggeived by Defendant on thes
accounts.

Under the Purchase Agreement, Plaingifisentially had a lebaight to collect
money from Defendanta debts owed by customers wa@ervice was disconnected b

Defendant. Because a conversion claim cannaoiskd “to collect on a debt that could b

satisfied by money generally,” the money oviedPlaintiff under tke Purchase Agreement

cannot be the basis for a conversion cldirberty Life Ins. Cq.2013 WL 530317, at *13.
The Court must therefore dismiss Pldftgiconversion claim with prejudice.

C. Failure to State a Caim for Unjust Enrichment

Defendant also argues that Plaintiff faits state a claim for unjust enrichmer
because the Purchase Agreenmovides an adequate remedy at law. Defendant conte

that an element of a valid ugjuenrichment claim is th#étere be no adequate remedy

law and therefore that “recovery undgrantum meruipresupposes that no enforceable

written or oral contract existsSee Levine v. Haralson, MitlePitt, Feldman, & McAnally
P.L.C, 418 P.3d 1007, 1010 (Ari£t. App. 2018). While Plaintiff may be barred fror

recovery under an unjust enrichment claim auhe existence of the Purchase Agreeme
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Plaintiff is not necessarilyasred from pleading unjust enricient as an alternative tc
breach of contract.

Defendant argues that pleading unjustidmment in the alternative is only
appropriate where a plaintiff eble “to articulate a basis fonjust enrichmet that does
not hinge on Defendantllaged breach of contractSee Aspect Sys., Inc. v. Lam Resea
Corp., No. 06-1620-PHX-NVW, 2008VL 2683642, at *5 (D. Ariz. Sept. 16, 2006). |
response, Plaintiff states ti#tte mere existence of a coatt governing the dispute doe
not automatically invalidate amjust enrichment alternaguheory of regvery” where the
plaintiff has not received theenefit of its bargairSee Adelman v. Christ90 F. Supp. 2d
1034, 1045 (D. Ariz. 2000).

Because an element of unjust enrichmsrihat no contractual remedy exists, tf
Court agrees with Defendant that an unjesrichment claim @it relies on a contract
cannot stand. Here, Plaintiff's unjust enrichmaatm alleges that Defendant was enrichg
by its failure to abide by the terms of tharchase Agreement. Bers Plaintiff does not
articulate an unjust enrichmetiteory that does not deme on breach of the Purchas
Agreement, Plaintiff's unjust emmfiment claim fails. Considerirfgjaintiff's allegations in
the Complaint, the Court doew®t find it plausible thaPlaintiff can state an unjusf
enrichment claim that does ndépend on the terms ofetiPurchase Agreement, so th
Court dismisses the claim with prejudi@ee Lopez v. SmitA03 F.3d 11221130 (9th
Cir. 2000).

IT IS THEREFORE ORDERED granting in part and demg in part Defendant’s
Motion to Dismiss (Doc. 16). @mt 3, for unjust enrichmerdand Count 4, for conversion
are dismissed with prejudice, but the Court derdefendant’s Motion as to Count 2, fq
negligence, and for@rney’s fees undek.R.S. §12-341.01.

Dated this 19th day of February, 2019. N

HongrAble JoAQ. Tuchi
United Statéé District Jue
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